


practices statute. “California statute” means the Californiadebt collection practices statute.
Important terms are defined in the Glossary on pages 32-36.

Article 1.1
The Califor nia Statute

The California Fair Debt Collection Practices Act' was adopted in 1977. It regulatesthe
conduct of “debt collectors” The Cdifornastatute prohbits numerousdeceptive, dishoned,
unfar and unreasonable debt collection practices by debt collectors, and it also regulatesthe form
and content of communications by collectors to debtors and others.

Unde the California datute, a“debt colledor” is “any person who, inthe ordinary course of
busness, regularly, on bendf of himsdlf or others, engages in ... the collection of consumer
debts”? A “consumer debt” isadebt “incurred by anatura person in exchange for property,
services or money acquired, on credit, for personal, family, or household purposes’ -- that is a
debt arising from a consumer marketplace transaction in which payment is deferred or delayed.?
The Cdlifornia stat ute applies to the debt collection activity of both origina creditors and debt
collection agencies that regularly collect debts.* See Part 3, on pages 25-28, for more discussion.

Attorneys are subject to professional standards expressed in California’ s Business &
Professions Code,> which require atorneysto comply with the standards expr essed in the Fair
Deht Collection Practices Act.®

Article1.2
The Federal Statute

The federal Fair Debt Collection Practices Act was adopted in1977.” It also regulates “ debt
collectors,” but it defines the term “debt collector” narrower than the Californiastatute does. The
federa statute regulates the form and content of notices and other communications made by debt
collection agenciesto consumer debtorsand others; it mandates certain affirmative disclosures; it
prohikits a variety of deceptiveand unfair debt collection practices; and it gives consumer debtors
and others specific rights including the right to dpute adelt, require a debt oollection agency to
verify itsvalidity and amount, to cut off future contacts by the collector, and to specify times and
places that contacts with the debtor may not be made.

Under the federal statute, a“debt collector” isa person whose “principal purpose ... isthe
collection of ... debts’ or who “ regularly collects or atemptsto callect, directly or indirectly,
debts owed or due [to] another” -- that is, debts originaly owed or due to someone other than the
busnesscollecting the delt.® In general, original creditors are not covered by the federal statute.
Like the California statute, moreover, thefederal statute only coversdebts arising from
“transactions ... primerily for personal, family or household purposes.” In general, the federal
stat ute applies only to the collection of debts arising from consumer mark etplace transactions, and
then only to the adtivities of debt collection agencies See Part 3, pages 25-28 below, for more
discussion.



Attorneys as well as enployees of attorneyswho are employed primarily in the collection of
consumer debts, or who regularly collect or attempt to collect consumer debits, are subject to the
federal gatute.’®

Article 1.3
The Federal Standards
May Apply to Original Creditors

The Cdifornia stat ute applies to the collection of debts by both original creditors and debt
collection agencies. In contrad, the language of the federal statute limitsits application and
remedies dmost exclusively to debt collection agencies. The activities of original creditors are
(with certain exceptions) outside the scope of the federa statute. Hence, the coverage of the
federal gatute is not nearly as broad as the California statute.™

While the federal gatute iswritten to only cover debt collection agencies and not original
creditors, the practical effect of the federal statute changed on January 1, 2000. From and after
that date, all creditors and debt collection agencies that are subject to the California statute are
also subject to most of the standards of the federal statute. That means that businesses covered
by the Cdifornia datute (that is, both origind creditorsand debt collection agencies) must comply
with the standards expressed in both the California stat ute and (with some exceptions) the
federal statute, and, in case of violations, are subject to the remedies in both statutes.*

Article1.4
What If Neither Statute Applies?

Not all kindsof debts and debt collection activitiesare covered by the two debt collection
practices satutes. | n general, they only apply to the collection of debts arisng from consumer
mar ketplace transactions. They do not goply, for example, to transactions between bud nesses, to
debts owing by lega entitieslike corporationsor partnerships, or to debts owing to creditors who
do not primarily or regularly engage in collecting debts.*®

A claim based on an unpaid check, for instance, may be covered by one or both of the fair debt
collection practices statutes, but only if it originated in a consumer marketplace transaction. A
claim by alandlord against aresidertid tenant may be covered, but only if the landlord regularly
rents to and collects rent from at least several tenants that is, is in the business of renting homes
or apartmerts. Again, adelt that does not arise from a consumer marketplace transaction-- for
indance, adebt resulting from a marital dissolution or automobile accident, or adebt owing by a
business (even a sole proprietor) -- is not covered by ether the federal or the Caifornia debt
collection practices statute.

Other laws, not described in this Legal Guide, may apply to abusive misconduct by entities that
are not subject to the fair debt collection practices statutes. These laws include the general tort
law, aswell asthe laws on unfair trade practices. Torts (lega wrongs) capable of being
committed by entities collecting debts are discussed in a Legal Guide entitled Debt Collector’s
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Wrongful Conduct: Some Tort Remedies for Debtors, Legal Guide DC-3.

Article 1.5
For MoreInformation

This Legal Guide isonly asummary of the law. For more detailed information, see:

Fair Debt Collection, 4th ed. (Nationd Consumea Law Certer 2000) (federal statute).
Consumer Law Sourcebook for Small ClamsCourt Judicial Officers (Dept. of Consumer
Affairs, 1996), Ch. 30, Debt Collection.

Article 1.6
Organization of thisLegal Guide

This Legal Guide is organized as follows:

The standards expressed in the federal and Californiafair debt collection statutes are
discussed in Part 2, pages 4-24.

The rules that define what kinds of collectors and debts are subject to the two statutes
are discussed in Part 3, pages 25-28.

The legal dutiesof debtors are discussad in Part 4, page 28.

Debtors' remedies for violationsof the datutes are discussed in Part 5, pages 28-32.
A glossary of terms used by collectors and courts appears in Part 6, pages 32-36.

PART 2
THE FAIR DEBT COLLECTION PRACTICESSTATUTES

Persons who assist deftors can use this Legal Guide to help determine what acts and practices
are covered by the two debt collection prectices stautes, and what legal standardsapply to a
particuar ad or practice

By referring to the endnotes to this Legal Guide (pages 37-49), the reader can determine the
gpplicable code section or sections. Theletters “CC” (Civil Code) refersto the California
gatute, and “USC” (United States Code) refersto the federal satute. |f both gatutes are cited in
an endnote, that meansthat both stat utes address, in some way, the misconduct described in the
text that cites that endnote.

To determine whether particular condud is actually a violation of a statute, the text of the
statute, as well as any court decisionsinterpreting it, must be consulted.

The most important legal rights and protections of debtors are summarized in the following 13
articles:



Art. 2.1 - Disclosureof Purposeat FirstContact . ............c. i, 5
Art. 22 - Digtlosureof Identity . ...... ... . 6
Art. 23 - Debtor'sRight toDispute Debt . ........ ... . 7
Art. 24 - Debtor'sRight to Stop Communications ..............c.citiiiinnnn.n.. 10
Art. 2.5 - Obligation to Respect Debtor'sPrivacy . ..., 12
Art. 26 -Unfair Collection PractiCes . . . . .. .ot 14
Art. 27 - MISTEDreSatationS . . ... oottt et e e 16
Art. 2.8 -Unlawful Threats . ... ... e e e e 18
Art. 29 -Harassment or ADUSE . .. ...t 19
Art. 2.10 - Profane, Obsceneor AbusivelLanguage . ....... ..., 20
Art. 2.11 - Communicationsto Debtor' sEmployer .......... ... i i 21
Art. 2.12 - Communicationsto Family Menbers ............ ... i i 21
Art. 2.13 - Communicationsto Third Parties . .......... ... ... ... 23

Most but not all of the federd standards are incorporated into the California statute and
therefore apply to both original creditors and debt collection agencies. Those federal standards
that are not incorporat ed into the California statute apply (with certain exceptions) only to debt
collection agendesand not original creditors. Inthis Legal Guide, the term* debt colledion
agency,” rather than “collector,” is used to describe an entity that must comply with those federal
standards tha are not incorporated into the California staute, and that therefore only apply to
debt collection agencies.

Article2.1
Disclosure of Purpose at First Contact

In a debt collection agency’ s first communication to thedebtor, it must: (a) dexribe
the purpose of that communication, and (b) inform the debtor that any infor mation
that it obtainsfrom the debtor will be used for that purpose. In general, itisa
violation for a debt collection agency to fail to disclose d@ther of these. The following
specific rules apply:

1. Disclosure of purpose of contact required at first contact. At the timeof the firg written or
oral communication from adebt collection agency to a debtor, the debt collection agency’s
representative must inform the debtor that the delx collection agency is attempting to collect a
debt, and that any information obtained from the debtor will be used for that purpose.”® Inall
subsequent communications to the deltor, the debt collection agency must only informthe debtor
that the cdler or writer isfrom adebt collection agency.™ (In dl communications, adisclosure of
the names of both the writer or caller, and the delt collection agency, is required; see Article 2.2,
Disdosureof Idertity, page 6.)

2. Written verification notice required then or soon after. At thetime of itsinitial communication,
or within five days after that date, a debt collection agency also must give the debtor a written
verification notice that discloses, among other things, the debtor’s opportunity to dispute the debt
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and torequirethe collector to verify its enfor ceability and amount. (Thisruleis discussed in
Artide 2.3, page 7, bdow.)

v/ Action: If acreditor or debt collection agency has failed to describe (a) the purpose of the
communication, or (b) that any information that it obtains from the debtor will be used for that
purpose, the debtor should make a written note of the facts, as suggested above. For remedies
and pradtical suggestions, see Part 5, pages 28-32.

Article 2.2
Disclosur e of I dentity

Whenever a person representing a creditor or debt collection agency contacts a
debtor, the person must correctly identify himself or herself, and must not
misrepresent himself or herself or the entity that he or sherepresents. The following

specific rules apply:

1. Identity of caller. It isunlawful for any person employed by or representing acreditor or debt
collection agency to contact a debtor regarding a debt without disclosing the names of both the
calling person and the collector.'” Thisrule appliesto theinitial contact, to all subsequent
contacts, and to all forms of communication, including letters, telegrams, faxed documents, e-mail
messages, and telephone cals. The names of both the individual caller or writer, and the company
that the caller or writer represents, must be given. A collector may not attempt to collect a debt
by means of any communication with the debtor other than in the true name of the collector.®®
Exceptions. There are several exceptions to these general rules: (a) Anemployee of a collecor
may idertity himself or herself by using an alias (fictitious name), provided that the alias is used
only by asingle identifiable person, and that the caller or writer correctly identifiesthe collector
that he or she represents,™ and (b) In exercising itsright to contact third partiesto locate the
debtor, the collecting entity’ s name may not be given unless the name of the caller’s or writer's
employer is specifically requested. (Thisrule is discussed in Article 2.12, Communicationsto
Third Parties page 21, below.) Example: An employee of a debt collection agency might make
proper disclosure to the debtor of both identity and purpose by stating, “Mrs. Jones, | am Janet
Moore, from Incredible Collectorsin San Diego. | am calling about your unpaid account at ABC
Stores, which has been referred to Incredible Collectors for collection. My job isto collect what
you owe without going through formal collection procedures, and | will use any informationyou
provide for that purpose.”

2. Misleading datementsof identity or function. A creditor or a debt colledtion agency may not
collect or attempt to oollect a debt by any of the following kinds of mideading statemerts of
identity: (a) Using any business, company, or organization name other than the true name of the
collector’s business, company, or organization;? (b) misrepresenting the true nat ure of the
business or services furnished by the oollector;?* (c) representing that the collector is affiliated
with, bonded by, or vouched for by any agercy of the federal, state or local government;? (d)
fasely representing that the person calling, or someone else, isan atorney;” (e) fasely
representing that the collector isaconsumer credit reporting agency;® (f) falsely representing that
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the creditor isadebt collection agency;® or (g) fasely representing that the communication is
being sert on behdf of the claim, credit, audit or legal department of the collector.?®

3. Digcloaure of name and title of atorney for collector. Whenever an attorney or an employee of
an atorney comnunicates with the dettor or with any other person concerning a consumer delt,
the attorney or employee must correctly identify hmself or herself, givethe name of the dient that
the attorney isrepresenting, and give hisor her title or job capacity.”” An attorney who signs
demand letter (a dunning letter) must actually perform the function of attorney -- that is, the
attorney must have reviewed the debtor’s file, and have some knowledge about the specific
alleged debt *

v’ Action: If acreditor or debt collection agency failsto disclose the purpose of its initial
comimunication, or refuses to provide its true name, or misrepresents its identity, the debtor
should make awritten note of the facts, as suggested above For remedies and practical
suggestions, see Part 5.

Article 2.3
Debtor’s Right to Dispute Debt

When a debt oollection agency (or itsrepresentative) initially contacts the debtor, or
within five days of theinitial contact, it must notify the debtor in writing of the
debtor’s opportunity to dispute the debt and to obtain verification of the debt, and it
must provide the debtor with verification if the debtor requedsit. It isaviolation to
fail to providethisnotice or to fail to provide therequired verification. The following

specific rules apply:

1. Verification notice and rights A debt collection agency must givethe debtor a written notice,
either with the initial communication or within five days after the initial contect, tha statesall of
the following: (@) the amount of the debt that the debtor alegedly owes; (b) the name of the
creditor to whomthe debt is owed; (c) that uness thedebtor disputes thevalidity of the debt, or
any portion of the debt, in writing, and does so within 30 days after receiving the notice, the debt
collection agency will act on the assumption that the debt isvalid; (d) that if the debtor disputes
the debt or any portion of it, and so notifiesthe debt collection agency in writing, within 30 days
after being notified of the opportunity to do so, the debt collection agency will obtain and provide
the debtor with verification of the debt; and (e) that if the debtor makes such a request, the debt
collection agency will send the deltor the name and address of the original creditor.” An
attorney who represents a debt collection agency in debt collection adivities (whether or not a
lawsuit is filed) also must give a verification notice.®

2. Function and purpose of verification notice. The verification notice informs the debtor of his
or her right to launch an informd dispute resolution process, whichthe debtor can launch if he or
she so desires.® Somecollectorsrefer to therequired noticeas a “validation of debt notice” or
simply “validation notice,” dthough the deltor’ s 9lence doesnot “validate” a delxt that is not
valid.** The function of the noticeisto inform the debtor of his or her opportunity to dispute the
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delt, and to require the collector to investigate the debt and provide verification of it For that
reason, this Legal Guide refers to this notice as a “verification notice.”

3. The verification notice must communicat e effectively. An inconspicuous or otherwise
ineffective verification notice does not satisfy the statutory requiremert. Courts have ruled that
the verification notice must be large enough to be easily read, and sufficiently prominent to be
easily noticed, by eventhe “least sophigicaed debtor;” tha it must not be overshadowed or
contradicted by anything ese displayed or sad in the document or by the collector; and that it
must not be designed or presented in away that undermines its statutory purpose.®

4. The debtor may require verification of the debt’ s existence, amount, or anything else The
debtor can require a debt collection agency to verify the existence or amount of adebt that the
debtor disputes or may dispute. In order to exercisethat right, the debtor must notify the debt
collection agency in writing and within 30 days after the debtor fird receivesthe verification
notice. The deltor can either inform the defat collection agency (in writing) that the debtor
disputes the debt, or some portion of it, or ask the debt collection agency (in writing) to provide
verification of the debt or some agpect of it. Thedebtor’scommunication is not subject to
technical requirements and need only question thedemand for paymert insome way. For
instance, it may consist of (a) an inquiry about the origin or date of the alleged debt, (b) a request
to verify itsenforceability, (¢) an assertionthat the amount demanded is incorrect, (d) an assertion
that nothing is owing, (€ an assertion that the delt isowing by someoneel s, (f) a question
concerning thefact or amount of any previous payments, or (g) an expression of some other
concernor questionrelating to the delx. All the delbtor must do issend the collector a letter, or
other written communication (such as an e-mail message), that includesthe gatement, “1 digpute
the delat,” with the debtor’ sname and a description of the alleged debt.

5. The debtor may require verification of the existence or unpaid balance of ajudgment. The
debtor similarly has a similar right to require a debt collection agency to verify the existence,
validity of, or amount owing under, a court judgment against the debtor. In order to exercise that
right, the debtor mug contact the debt collection agency in writing and within 30 days after the
debtor receivesthe verification notice, informit that the deltor disputes the exisence or validity
of the judgment, or the amount demanded, and that the debtor request s verification of the
existence, validity or unpaid balance of the judgment debt. The deltor’ s communication is not
subject to technical requirements, and need only question the demand for payment. For instance,
the debtor might question (a) the existence or validity of the judgment, (b) the capacity of the
court to issueit, (c) the amount of the origina debt, (d) the amount of the judgment debt (the
assated “payoff amount”), (€) the legitimacy or anount of any of itscomponerts, (f) the fact or
amount of any previous payments or recoveries, (g) the identity of the judgment debtor, or (h)
anything else relating to the judgment or the debt that it represents.

6. How thedehtor can obtain the name and addressof the original aeditor. In order to exercise
the debtor’sright to require a debt collection agency to provide the debtor with the name and
address of the original creditor, the debtor must contact the debt collection agency in writing,
within 30 days after the debtor fird receivesthe verification notice, and ask the debt collection
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agercy to provide the name and addressof the original creditor. Thedebtor may need this to
enable the debtor to obtain documents or information relating to the origina transaction, or the
dates and amountsof payments on the account.

7. Debt collection agency’ s obligations on receipt of a notice of dispute or verification request.
Upon recept of the debtor’s notice of adispute or request to verify the existence or amount of a
debt, or obtain information relating to it, the debt collection agency mug stop efforts to collect
the debt until it obtains the required verification and providesit to the dettor.®* The verification
that isneeded will depend on the character of the dispute, inquiry, or other expresson of concern.
Unless and until the debt collection agency receives a notice of that kind from the debtor, it may
continue informal collection efforts, provided they do not overshadow and are not inconsistent
with the disclosureof the debtor’ sright to dispute thedeht.*® While informal (extrajudicial)
collection efforts must gop if the collector receives a response to theverification notice a
collector’s option to file a collection lawsuit isnot impared by rece pt of a notice of digute from
the debtor.®

8. Obligation of debt collection agency to report dispute to credit reporting agency. Upon receipt
of the debtor’s notice of adispute or refusal to pay, the debt collection agency must notify any
credit reporting agency to which it hasreported adverse credit information that the debtor has
registered a dispute, so that the credit reporting agency can investigate the digoute.®® If the debt
collection agency has not already notified a credit reporting agency that the debt has not been
paid, it may not report it as delinguent unlessit also reportsthat it is disputed.® If the debt
collection agency’s investigation of the dispute discloses tha the alleged dett is not owing, it may
not report it to acredit reporting agency, or, if it has previoudy reported it, must notify the credit
reporting agency that it has determined that the asserted debt is not owing.*

9. Debtor’s notice to a credit reporting agency. If the original creditor or debt collection agency
has reported to a credit reporting agency that adebt is ddinquent (which the debtor may only
know by obtaining and checking his or her credit report), the debtor also may directly inform the
credit reporting agency that the debt is disputed -- for instance, is not owing in the amount
dleged, or a dl. If the debtor’scommunication to the credit reporting agency iswritten, it will
trigger obligations by both the credit reporting agency,* and the creditor or defx collection
agercy that reported tha the debt was delinquert,* to investigate the dispute.®® If acredit
reporting agency is notified by a consumer that a debt is disputed, the credit reporting agency
mugt includein dl future credit reportsrelating to that consumer anotation that the debt is
disputed.*

v’ Action: If the debt collection agency does not give the debtor the required written
verification notice or does not provide verification of the debt or other informationthat is
required, the debtor shoud make awritten note of the facts, and notify the delt collection
agency of its violation. The debtor may dso register a complaint with the Federal Trade
Commission (FTC). On how to do that, see Part 5.



Article2.4
Debtor’s Right to Stop Communications

The debtor hastheright to require a debt collection agency tostop contacting the
debtor. The debtor can adsorequirethat it direa all of future communicationsto the
debtor’sattorney. In general, it isaviolation of law for a debt collection agency to
fail to halt communications when requested. The following specific rulesapply:

1. The debtor can require a debt colledion agency to stop cortacting the dettor. The debtor has
the right to require a debt collection agency to stop communicating with the debtor regarding a
debt. The debtor’s spouse, parent (if the debtor is aminor), or guardian, also can require that
such communicationsstop. In order to reguire the delxt collection agency to put a gop to
communications, it is only necessary that the deftor ask the delt collection agency, in writing, to
do s0.* While such a notice halts communications, it does not impair a debt collection agency’s
option to file a lawsuit.** Exceptions: A debt collection agency may contact a debtor or other
protected party to inform the debtor or other party of any of the following: (&) that no further
attempt will be made to collect the debt; or (b) that it or the original creditor may use specified
remedieswhichit ordinarily uses, such as filing a collection lawsuit; or (c) that the debt collection
agency intends to use a ecified remedy, such asfiling alavsLit.”” A letter from the deltor
might state as follows:

Address
Date

ABC Collection Agency
Dear Sir or Madam:

I am writing to reques that you stgp communicating with me about my account (No. 000723) with
Amy’s Department Store. [The federal Fair Debt Colledion Practices Act, 15 USC sedion 1692c¢(c),
requires that you honor this request.]

[I'am making this request becausel was lad off from work two months ago and cannot pay this bill at
thistime. | amenrolled in atraining program which | will completein March, and expect to find work that
will enable meto resume payments soon after that. Y ou may expect to receiveword fram me then. Until
then, pleasedo not contact meor anyone in my household for any reason.]

[Thank you for your cooperation.]

Yours very truly,

The debtor should modify thisform. A debtor should not use this form letter without first
changing it to describe hisor her own dtuation, and to request exacly what he or she dedres
The languagein bradkets suggests how the debtor might describe hisor her situation, but it is not
legally required. If the debtor disputes the debt, or if the debt may not actually be owing (because
itistoo ald, for ingance), the debtor should only include the first paragraph and not anything in
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brackets. Asageneral rule, it isdesirable for a debtor to be diplomatic, to explain his or her true
Situation to the collector, and to inform the collector of the true factual and legal basisfor the
request (which the debt collector may not know). Itisaso desirableto send requests of this kind
by certified mal, so that the debtor can prove that it was delivered. The effect of requiring a
collector to stop contacting a deftor will ordirarily be to give the debtor at least temporary relief
fromthe efectsof repeated communications which may be interfering with hisor her attempts to
deal with the problemstha he or sheisfacing. On the other hand, arequest of this kind may
result in acollection lawsuit, repossession of property, or claimagainst aco-signer, that might
not otherwise have occurred. For that reason, requiring the collector to stop contacting the
debtor may bea dangerous strategy for a deltor.

2. Communications also must stop if the debtor informs the debt collection agency that he or she
refusesto pay. A debt colledtion agency mug stop communicating with thedebtor if the debtor
informs the debt collection agency in writing that he or she refuses to pay the debt.*® A debtor
need only notify the debt collection agency in writing that he or she refuses to pay the deht.
Ordinarily, thiswill be because the debtor disputes all or part of the debt. The debtor can also do
thisif he or sheis not able to pay, and does not wish to receive calls until he or she has acquired
the funds needed to make payment. Exceptions: After a debt collection agency isinformed in
writing that the dettor refusesto pay, it may communicate with the debtor to inform the debtor of
any of the following: (a) tha no furthe attempt will be made to collect the deht; or (b) that it or
the original creditor may use specified remedies whichit ordinarily uses, suchasfiling a
collection lawsuit; or (c) that the debt collection agency intends to use a specified remedy, such as
filing alawsLit.® A letter from the debtor to a debt collection agency might state as follows:

Address
Date

ABC Caollection Agency
Dear Sir or Madam:

| am responding to your notice regarding my account (No. 000834) at Amy’s Department Store. | refuse
to paythe $ charged to my acoount far the purchaseon [date].

[I returned the TV | purchased on [date] becauseit was too large far wherel plannad to install it. The
sales derk, John, told me | could return it if it didn’tfit, and it didn’t fit.]

[John did not want to take it back, but | left it with him anyway. Sincel returned it, | do not owe Amy's
anything. That was our agreement. Please do not contact me further on this.]

[This notice is given under the federal Fair Debt Cdlection Practices Act, 15 USC section 1692¢(c).]
[Thank you for your cooperation.]

Yours very truly,
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The debtor should modify this form. The debtor should modify the formto describe his or her
own unique situation, and to expresshis or ha own requests. The language in brackes is not
legaly required. In generd, it isusually desirable for a debtor to be diplomatic, and inform the
collector of the true factual and any known legal basis for arefusal to pay. If the dettor disputes
the debt, or part of it, the debtor should inform the debt collection agency that he or she disputes
the debt and should explain why. Thiswill also trigger alegal requirement that the collector
informany credit reporting agency to which the collecor hasreported adverse credit information
that the debt is disputed.® (Credit reporting agencies should also be notified in writing of any
dispute.) Ifthe debtor only digutespart of the debt, the collector can continueto communicate
with the deftor regarding the red of the delx. In that stuation, the dettor would need to
specifically request the debt collection agency to stop communications if that were his or her
desire. However, requiring a collector to stop contacting the debtor may be a dangerous strategy.
It may only force the collector to file a collection lawsuit, repossess the property (if any) that
securesthe deft, or make a daim agang a co-signer, when it otherwise might not do so. In
amost all situations, the debtor’s best interests will be served by actively communicating and
interacting with the collector.

v/ Action: If adelt collection agency does not honor the deltor’ s request to stop
contecting the debtor, or if it contacts the deltor after he or she hasnotified the collector
that he or she refusesto pay the alleged debt, the debtor should inform the collector’s
management about the violation. If the collector repeats the violation, the debtor may
register acomplant with the FTC. See Part 5.

Article2.5
Obligation to Respect Debtor’s Privacy

A collector has a duty to respect certain defined privacy interestsof a debtor. The
collector must observe limits on thetime and place that contacts can be made; on the
content of communicationsto both the debtor and third persons; on the use of non-
private means of communication; on communicationsto the debtor at work or when
represented by an attorney; and on dissemination of defamatory information. The
following specific rules apply:

1. Communications to third parties In general and with limited exceptions -- such as
communications to locate the debtor, and communications with the debtor’s spouse, parent (if the
debtor is aminor), guardian, executor, or administrator -- a collecor may not communicate any
informationto any third party in connection with the collection of adelt. (Thisrule, and its
limited exceptions, arediscussed in Article 2.11, Communicationsto Debtor’s Employer; Article
2.12, Communications to Family Members; and Article 2.13, Communications to Third Parties,
below.)

2. Communicating at unusual or inconvenient times or places. In general, it is unawful for a
collector to communicate with the debtor regarding an unpaid debt at atime or place that the
collector knows or should know is either unusual or inconvenient to the debtor. Unlessthe
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debtor has given his or her prior consent, acollector may not communicate with the debtor in
connection with the debt at any of the following timesor places (@) at any time that is either (i)
unusual, or (ii) incorvenien to the debtor (but unless the collector knows otherwise, the collector
can assumethat anytime between 8:00 a.m and 9:00 p.m., deltor’ s locd time, is convenient to
the debtor); or (b) a any place (including the debtor’s place of employment) that isether (i)
unusud, or (i) inconvenient to the dettor.*

The debtor can specify what times are ok and are not ok. Colledtors are permitted to act on
the assumption that anytime between 8:00 am. and 9:00 p.m., debtor’slocal time, is convenient
to the debtor,>* but a collector cannot assume that those times are ok once the debtor notifiesthe
collector that any portion of that period is, in fact, inconvenient and unsuitable for the debtor.
Thedebtor can also specify exactly what places of contact are, and are not, convenient to the
debtor. T he debtor, in short, may tell the collector, orally or in writing, what times and placesare
acceptable and what times are not acceptable. The prohibition againg communicating at an
unusual or inconvenient time or place dso applies to communications with the debtor’ s spouse,
parent (if the debtor isa minor), guardian, executor, or administrator.>® Any of these persons can
aso specify what times and places are, and are not, convenient for that person to receive
communications fromthe collector.

3. Disclosing purpose of written communication to third persons. \When communicating with the
debtor by mail or telegram, a debt collection agency may not use any language or symbol on the
outside of any envelope, other than (@) its address, and (b) its name (provided that the collector’s
name does not indicate that it isinthe debt collection business).> It is unlavful for acollector to
attempt to collect adebt by means of awritten communication that displays or conveys any
information about the debt or about the debtor (other than the names and addresses of the
collector and the debtor) which isintended both to be seen by others and to embarrass the
debtor.> For instance, a collector may not use apostcard to communicae with the debtor
regarding the delt,*® since others may see the postcard’s contents. Similarly, sending a demand
for payment to a debtor by fax may violate this prohibition if anyone else has accessto the
debtor’sfax machine. (Other prohibitions againg communicating infor mation about an unpad
debt to third parties are discussad in Artide 2.13, Communications to Third Parties below.)

4. The debtor can reguire the collector not to contad the debtor at hisor her place of
employment. Anoriginal aeditor or delt collection agency is not permitted to contact the debtor
at thedehtor’ splace of employment if the collector knows that the debtor' s enployer prohibits its
employees from receiving communications from creditors at work.>’ If that isthe debtor’'s
employer’ spolicy -- that is the employer’ s rules or preferences -- it isimportant that the debtor
inform the creditor or debt collection agency of that fact. 1n order that the debtor can prove it
later, if necessary, it isdesirable for a deltor to notify the collector in writing (although this is not
legally required). Thedebtor aso can spedifically request that the collector not contact the debtor
at work, even if the debtor’s employer does permits its employees to receive such cals (this right
is discussed in paragraph 2, above).

5. The debtor can reguire the collector to address all communications to his or her attorney. The
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debtor’ s atorney may request a credtor or debt collection agency to address all future
communications to the debtor’s attorney ingead of to the debtor.”® Even if arequest of this kind
has not been made, a debt collection agency may not contact anyone other than the debtor’s
attorrey if the debt oollection agency knowsthat the deltor is represented by the atorney with
regard to the debt, and knows or can readily ascertain the attorney’s name and address (but in
order for this ruleto apply, the attorney must regpond to such communication).>

6. Advertising existence of debt. It isunlawful for a collecor to communicate the fact that
someone hasfailed to pay a delt to any third person other than: (@ a credit reporting agency, or
(b) aperson to whom a aredit reporting agency may lawfully disseminate the information (for
example, to a progoective creditor).® It is unlawful for a collector to disseminate alist of debtors
which discloses the nature or existence of a consumer debt, or to advertise any debt for sale by
naming the debtor.* A collector may not advertise the sale of a debt for the purpose of coercing
its payment.*

7. Disseminating defamatory information. A collecdor may not communicate to anyone the fact
that the debtor has engaged in conduct (other than failing to pay a det) that the collector knows
or has reason to believe would defame the debtor.®® To “defame” isto harm aperson’s
reputation, as by an dlegaion of disgraceful conduct or the commission of a crime.**

v/ Action: If acollector contacts the debtor at atime or place that is unusual or that the
collector knows isinconvenient to the debtor, the debtor should make awritten note of the
facts, and then notify the collector in writing that the debtor objects to its misconduct and
why. If the misconduct has serious consequences or is repeated, the debtor may register a
complaint with the FTC. See Part 5.

Article 2.6
Unfair Collection Practices

The law prohibits all debt collection practicesthat arejudicially determined tobe
“unfair.”® Thelaw also prohibits certain practicesthat the L egislatur e has defined as
“unfair.” Thefollowing specific rules apply:

1. Physicd force or criminal means It isunlawful for a collector to collect a debt by using
physical force or any criminal means to cause harmto the person, reputation or property of
anyone.®

2. Amount or charges lawfully owing. It isunlawful for a collector to collect any amount
(including any intereg, fee, charge, or expense incidental to the principal amount of the debt)
unless such amount iseither: (@) expressly authorized by the agreement between the debtor and
the original creditor, or (b) expressly permitted by statute.®” Attemptsto collect “interest,”
“service charges,” “collection charges,” “attorney’s fees,” “legal notice fees’ and other fees,
charges or pendties, result in aviolation unless the charge isexpressly authorized by a statute or a
valid agreement between the parties.®® It is also a violation to misrepresent a debt’ s character,

” o
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amount or legal status.®® For example, it isaviolation to attempt to collect aclaim that istoo old
to be enforceable™ Charges of the following kinds are sometimes asserted against debtors when
the required factud or legal prerequisitesdo not exist:

* Prejudgment interest. Prejudgment interest is an dement of damagesthat is subject to and
limited by legd rules. For instance, if the prejudgment interest rate is not spedfied by cortract, a
debt arising from aloan of money bearsinterest at therate of 10 percent per year after breach,
and no more.

» Statutory penalty. The general rue is that private parties may not impose penalties.
Traditionally, only governmentscould impose pendties. Now, statutes sometimes allow private
parties (such as credit card issuers) to impose penalties, but unless specificaly authorized by
statute, a peralty (such asan extra charge for doing or failing to do something) is not lawful or
recoverable.”” If a statute aut horizes a penalty, a demand for it is unlawful unlessall of the
gautory prerequisitesto the particular charge have already beenmet.”

» Attorney’sfees Unless specificaly authorized by stat ute or an agreement between the
debtor and the original creditor, attor ney’ sfees are not recoverable.” Courts scrutinize attorney’s
fee daims, where permitted, carefully before allowing them, in order to assure that they are
authorized by gatuteor contract, and are reasonakein amount.” Some courts promul gate charts
that define “reasonable” atorney’ s fees for different amounts claimed.

» Collection expenses The collection of all or part of a collector’s fee or charge isprohibited
“except as permitted by law.””® A cortract term that obligates a debtor to pay “ collection
expenses’ isenforceable only if it meets rigorous and usually insurnounteble rules on both
“liquidated damages” and unfair business practices.”

3. Identity theft. A debt incurred in a consumer’s name by another person without the
consumer’s authorization is ordinarily not adebt owing by the consumer. Once acollector is
informed that a debt was incurred by an identify thief, a stat ement by the collector that the
consumer is nonetheless obligated to pay the debot may congtitute an unlawful misrepresentation. ™
(See Article 2.7, Misrepresentations, and Credit Identity Theft: Tipsto Avoid and Resolve
Problems, Legal GuideP-3.)

4. Application of payment. If the debtor owes multiple detts, the collector may not apply a
paymert to a disputed delt, and mug follow the debtor’ s instructiors, if any, onallocation of
paymerts to one particular deft (such asa secured debt, or a high-interest-bearing debt) instead of
another.”

5. Postdated checks. Itisunlawful for acollector to: (a) accept or depost a check that is
postdated by more than five days, unless the collector giveswritten notice to the person giving
the chedk, at leag three but not more than ten business days before deposit, of its intertionto
deposit the check;® or (b) solicit a postdated check or other postdated instrument for the purpose
of threatening or ingtituting criminal prosecution;® or (c) deposit a postdated check or other
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instrument prior to thedate on the check or instrument

6. Inconvenient venue. It isunlawful for a collector to enforce payment of aconsumer debt by
filing alawsuit in acounty other than: (a) where the debtor incurred the debt, or (b) where the
debtor resided when the lawsuit was filed, or (c) where the debtor resided when the debt was
incurred.® If acollector filesalawsuit to enforce a security interest inreal property, the lawvsuit
must be filed where the real property is located.®*

7. Defective service of process. It isunlawful for a colledor to collect adebt through alawsuit if
the collector knows that the summons and complaint were not legally served.®

8. Redffirmation of discharged debt. It isunlawful for acollector to obtain areaffirmation of a
debt discharged inthe debtor’ s barkruptcy, unless the collector discloses to the debtor in writing,
before the affirmation of the debt is sought, that the debtor is not legally obligated to affirm the
discharged delt.®

9. Other unconscionable or unfair means. It is unlawful for a collector to use any unfair or
unconscionalkl e meansto collect or atempt to collect a debt.?” Companies that compose and sell
debt collection forms and letters (other than attorneys) are aso subject to the prohibition against
unfair practices® This means tha any conduct by an original areditor, delat collection agency or
forms supplier that is unconscionable or unfair violates the federal statute, even if the particular
conduct is not expressly prohikited by the gatute.®® (On what constitutes “unfair” conduct under
California s unfair competition law, see California’ s Unfair Competition Law, Legal Guide U-8.)

v/ Action: If acallector employsan unfair or unconscionable practice, the debtor should
make a written note of the facts, and then inform the collector inwriting that the debtor
objects to its apparent misconduct and why. If the misconduct has serious consequences or
is repeated, the debtor may register a complaint with the FTC. See Part 5.

Article 2.7
Misrepresentations

A collector may not pretend to be a court, gover nment agency, or anything that it
isn’t, or make any other kind of false or deceptiverepresentation. The following
specific rules apply:

1. Misrepresentation of identity. It isunlawful for a collector to use any name other than its true
name, or to otherwise misrepresent its idertity or function. Thisrule isdiscussed in Article 2.2,
Disclosure of Identity, pages 3-4, above.

2. Deceptive simulation It is unlawful for a collector to: (@) use any form of demand for payment
or other written communication that smulates or isfasay represented to be a document
authorized, issued, or approved by any court, official, or agency of the United States or any
state;* (b) use any form of demand for payment or other written communication that creates a
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fase impresson astoits source, authorization, or approvd;® (c) use stationery bearing an
attorney’ s name or give a communication the appearance of being authorized or approved by an
atorney, unlessthe communication is by or has been approved by that atorney;* (d) make any
communication tha givesthe appearance of being authorized, issued or gpproved by a
government agency;* or (d) make any communication that simulates legal process.*

3. Pretending to be a collection agency. It isunlawful for acreditor to use (and for anyore to
design, produce or furnish) a demand letter or form that falsely represents or inpliesthat a debt
collection agency or some other third party isparticipating in the collection of adelt.® This
prohibits what is known as ‘flat-rating,” in which an individual sends a delinquency letter to the
debtor portraying himsdlf as a debt collector, when in face he has no real involvement in the debt
collection effort.® In that situation, the creditor isconddered a debt collection agency for
purposes of the federal statute and its standards and penalties.®’

4. Affiliation with another entity. A collector may not collect or attempt to collect adebt by
making misrepresentations of any of the following kinds (&) misrepresenting that the collector is
vouched for bonded by, or affiliated with the United States or any state government;® (b)
misrepresenting or fasely implying that any person isan attorney or that any communication is
from an attorney;*® or (c) misrepresenting or falsely inplying that the collector is, or is enployed
by, a credit reporting agency.'®

5. Character, amount or status of debt. It isunlawful for a collector to: (a) falsdy represent the
character, amount, or legal status of the debt,** or (b) falsely represent any services rendered, or
any compensation recoverablg, for the oollection of a delt.® (These are dso considered “unfair
collection practices,” which are discussed more fully in “Amount or charges lawfully owing,” in
Unfair Collection Practices, Article 2.6, page 14.)

6. Legd right to assert clam. The collector must have the legal right to collect the particular
delt.’®® It isunlawful for adebt collection agency to falsaly represent the lega status of the debt
as ore tha hasbeen assigned to it.***

7. Past or intended future action A collector may not attempt to collect a debt by means of any
of the following fal se representations of past or intended future ectiort (a) that information
concerning nonpayment has been or is about to be furnished to a consumer reporting agency;*® or
(b) that alawsuit has been, is about to be, or will be, filed if payment is not made.!*
Represantations of these kinds are unlawful if they are not facually true.

8. Legal procedure. It isunlawful for a collector to make any of the following misrepresentations
regarding legal procedures: (a) to falsely represent or imply that a document constitutes legal
process;'”’ (b) to fd<ely represent or imply that a document does not constitute legal process;'®
(c) to falsely represent or imply that a document does not require action by the debtor;*® or (d) to
represent that nonpayment will result in the arrest or imprisonment of any person, or the seizure,
garnishment, attachment, or sale of the property or wages of any person, unless (i) such actionis
lawful, and (ii) the collector actualy intends to take such action.**°
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9. Effect of nonpayment. It isunlawful for a collector to misrepresent the effect of nonpayment
by falsely representing or implying: (@) that a debt has been transferred to an innocent purchaser
for valueg™* (b) that asae, assgnment or other transfer of a debt will cause the debtor to lose any
claim or defense to payment;*? or (c) that a sale, referral or other transfer of a debt will subject
the debtor to any debt collection activity of akind prohibited by statute.**®

10. Ruseto obtain informaion. It is unawful for acollector to use any false representaion or
deceptive means to obtain irformation concerning a dektor.***

11. Useof any other false representation or deceptive means. It is unlavful for acollector to
use any kind of false representation or deceptive meansto collect or attempt to collect any
debt.™™ Companies that compose and sell debt collection formsand letters are also subject to this
rule!'® Deceptive methods of debt collection that are not expresdy identified and prohibited by
statute, whether engaged in by an original creditor, debt collection agency or forms supplier, may
therefore be unlawful.*” Representations are judged by how they are perceived by
unsophisticated consumers.*®

v Action: If acollector makesany fd<e or deceptive representation in its attempt to
collect adebt, the debtor should make awritten note of the facts, and then inform the
collector that he or she objects to its misrepresentation and why. 1f a misrepresentation has
Serious consequencesor is repeated, the debtor may register a complaint with the FTC. See
Part 5.

Article2.8
Unlawful Threats

It isunlawful for a collector to make certain threats (expressions of intention to inflict
harm). In general, a collector is prohibited from threatening the debtor physically,
threatening to harm the debtor’ sreputation, or threatening to damage the debtor’s
property, in order to collect adebt. Thefollowing specific kinds of threatsare
prohibited:

1. Threatening physical force or criminal action. A collector may not: () threaten to use
physical force or violence;™* (b) threaten to use any crimina meansto cause harm to the person,
reputation or property of anyone;'® (c) threaten to accuse the debtor of the commission of a
criminal offense if the debt is not paid, where the accusation, if made, would be false;*** or

(d) threaten to use violence or other criminal means to harm the physcd person, reputation or

property of any person.'#

2. Threatening to increase charges A collector may not collect or attempt to collect adebt by
threatening that the debt may beincreased by the addition of attorney’s fees, investigation fees,
service fees, finance charges, or other charges, unless the additional charges can lawfully be
imposed.'?®
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3. Threatening action not intended or permitted. A collector may not state that it intends to: (a)
take action that it does not actually intend to take;** (b) take action that it cannot lawfully take;**
(c) assign the debt to athird person, accompanied by afase representation that the assgnment
would cut off a defense;*? (d) file suit if it does not intend to do so,*” (€) garnish wages, seize
property, or arrest anyone, unless the action is lawful and isin fact contemplated;'*® or (f) take
possession of property without a court order, if either (i) the collector does not intend to take
possession, or (i) thereisno enforceable security interest in the property, or (iii) the property is
exempt by law from such taking.**®

4. Action only conditionally permitted. A threat to do thingsthat are only lawful if some
triggering event hasoccurred is an unawful threat if the triggering evert has not yet occurred.
For example, it isunlawful to communicate with third parties regarding an alleged debt except in
certain Stuations. (See Communications to Debtor’s Employer, Communications to Family
Members, and Communications to Third Parties, below.) Only in those situations is the third-
party contact lawful. A collector’ s threat to contact a judgment debtor’ s employer to effectuate a
post-judgment remedy -- a contadt permitted by the federal statute™* -- would belawful, for
ingance, only if the areditor geruinely lacked information that only the employer could provide.

5. Threatening to communicate defamaory information. A oollector may not threatento
communicate to anyone information (other than nonpayment of the debt) that will defame the
debtor.*** To “defame” isto harm a person’s reputation, as by an untrue allegation of disgraceful
conduct or the commission of a crime.**

6. Threatening to communicate fdse credit informaion. A collector may not threatento
communicate to any person (including acredit reporting agency) credit information that the
debtor knows or should know to be false!*®

v/ Action: If acollector makes any kind of a prohihited threat, the debtor should make a
written note of the facts, including the date time and place, what was sad, and the names of
any witnesses, and then inform the collector in writing that he or she objectsto the
collector’s misconduct and why. [f the misconduct has serious consequences or is repeated,
the debtor may register a complaint with the FTC. See Part 5.

Article2.9
Harassment or Abuse

It isaviolation toharass or abuse a debtor or any person in order to cause payment
of adebt. For example, a debtor may not vex, trouble or annoy the debtor or anyone
continually or chronicdly, asby repeated telgphone calls, in order to induce payment.
The following specific rules apply:

1. Harassment or abuse by telephone. A collector may not make the following uses of the
telephone to colled a consumer deft: (a) to causethe debtor’s or anyone’ stelghore to ring, or
to engage the debtor or any person in telephone conversation, repeatedly or continuoudy for the
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purpose of annoying the person called;*** (b) to cal the debtor or anyone with afrequency that is
unreasonall e and that congtitutes harassment;**® (c) to cause the deltor or anyone expenses for
long-distance telephone charges, telegram fees, or charges for other smilar communications, by
concealing or misrepresenting the purpose of the cal;** or (d) to call the debtor or anyone
without disclosing the cdler's identity.**

2. Other forms of harassment. A collector may not engage in any conduct in connection with the
collection of a debt whose natural effect isto harass, oppress, or abuse the debtor or any other
person.*® (“Natural” means how an ordinary person would ordinarily feel; the term “harass’ has
no statutory definition, but probably includesrude, nasty or other un-civil or unreasonable
behavior.) Conduct that is similar in purpose and effect to the conduct described at paragraph 1,
but is accomplished by some means other than atelephone (for example, publication on the
Internet or by email), is probably unlawful .**

v Action: If the debtor or someone in the debtor’s household receives and is harassed by
repeated telephone calls or by any other repeated acts by a collector or any of its employees,
the debtor should make a written note of the facts, and then send the collector a letter
notifying it of the miscondud. If the misconduct has serious consequences or is repeated,
the debtor may register a complaint with the FTC. See Part 5.

Article 2.10
Profane, Obscene or Abusive Language

A collector may not use language that is profane, obscene, vulgar or abusivein order
to induce payment of a debt, whether in communications with a debtor a member of
hisor her family, or any other person. The following specific rulesapply:

1. Profane or obscene language. A collector may not use language that is obscene or profanein
conrection with the collection of a dett.**

2. Language whose effect isto abuse. A collector may not use any kind of language in
connection with the collection of a debt whose natural effect is to abuse the debtor.***

3. Allegations of disgraceful conduct. A collector may not uselanguage that states or implies
that the debtor has engaged in disgraceful conduct, such as the commission of a crime.'*?

v/ Action: If the debtor receives acommunication that is abusive in any of these ways, the
debtor should make awritten note of the facts, and then send the collector aletter informing
it of the misconduct. If the misconduct has seriousconsequences or is repeated, the debtor

may register a complaint with the FTC. See Part 5.
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Article2.11
Communicationsto Debtor’s Employer

A collector may communicate with a debtor’s employer, but only to verify the debtor’s
employment, to locate the debtor, or to garnish the debtor’swages. In the caseof a
medical debt, the collector may call to discover theexistence of medical insurance.
The following specific rules apply:

1. Purposes limited. A collector may communicate with a debtor’s employer only for the
following purposes: (@) to verify the debtor’s employment; (b) to locate the debtor; (c) to garnish
the debtor’ s wages; or (d) in the case of a medical debt, to discover the existence of medical
insurance.** Thecall must be geruinely for oneof thesepurposes No other communication to
the debtor’ s employer is permitted.*

2. Limits onwhat issad. If the purposeisto locatethe debtor, or to verify whether the debtor is
employed there, there are limits on what can be said. The caller must give his or her name, must
state that he or she is confirming or correcting information aout the deltor’ s locaion, and, only
if expresdy requested, must give the collector’ strue name. The caller may not state that the
debtor owes any debt. (See “Communications to locate debtor” inArtide 2.13, page 23, below.)

3. No more contacts than necessary. Communications to a debtor’s employer for an authorized
purpose can be madeonly as many times as are really necessary for the authorized purpose.**® If
the purpose of the cdl isto locate the debtor or verify employment, only a single cdl is
permitted.**® Any further communication is unlawful .’

4. Most communications must bein writing. All communications to the debtor’ s employer must
be in writing, except that: (a) one oral communication may be made solely for the purpose of
verifying the debtor’s employment; (b) a health care provider or agent may communicate oraly
for the purpose of discovering the existence of medical insurance; and (c) a collector may
communicate orally if no response to awritten communication is received within 15 days.

148

5. Abusive or other improper language prohibited. Communications to the debtor’ s employer
may not contain language that would be improper if the communication were made to the
debtor.**® (See Articles2.7, 2.8, 2.9 and 2.10, above.)

v Action: If acollector engages in any unlawful communication, the dettor should make a
written note of the facts and then notify the collector in writing that the deltor objectsto its
misconduct. If the misconduct has serious consequences or is repeated, the debtor may
register a complant with the FTC. See Part 5.

Article2.12
Communicationsto Family Members

A collector is prohibited, with certain exceptions, from attempting to collect a debt by
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communicating infor mation regar ding thedebt to any member of the debtor’s family.
The following specific rules apply:

1. Purposes limited. With certain exceptions, a collector may not attempt to collect a debt by
communicating information regarding the debt to any member of the debtor’s family.™
Exceptions: A collector can: (@) communicate with the deltor’ s spouse (b) contact any family
menber to locate the debtor; (c) contact any family member if the deltor or the debtor’s attorney
has previoudy consented in writing to the communication; or (d) contact the debtor’ s parents or
guardians, if the debtor isaminor or resides with them in the same household.*** The Cdifornia
statute’ s prohibition against contacting family members no longer applies once the debt becomes a
judgment >

2. Redrictions on permitted communications. Commuricaions to any of the pesonsto whom
communications may be made are subject to the same restrictions on time, place and content that
apply to communicationsmade directly to the debtor. (See Articles 2.7, 2.8, 2.9 and 2.10,
above.) Whileboththe federal and the California statute dlows acollector to comnunicate with
the debtor’ s unobligated spouse the collector may not make false or deceptive representationsto
the spouse harass or annoy himor her, or threaten unlawful action Also, if a collector does not
have alegitimat e purpose in communicating with the spouse-- for instance, seeks to obtan
payment by contacts intended primarily to interfere with the marital relationship, rather than
simply communicate or receive information that reasonably must be communicated or received --
the collector may incur tort liability. (See Debt Collector’ sWrongful Conduct: Some Tort
Remediesfor Dehtors, Legal GuideDC-3.)

3. Termination of communications to famly members. All of the prohibitions against
communicating with the debtor after the debtor requests that communications stop, or expresses a
refusd to pay, or who isknown to be represented by an atorney, d < apply to communicationsto
the debtor’ s family members. In paticular:

» Denial of liahlity or request to stop. With certainlimited exceptions, delt collection agency
may not communicate with the debtor’s spouse, or parent (if the debtor isaminor), regarding the
debt, anytime after thedebtor or family member has notifiedit in writing that: (a) the debtor or
family member requests the collector to stop communicating, or (b) the debtor refusesto pay the
deht.™® For sample letters, see Article 2.4 above. Exceptions: The collector may communicate
with the debtor or afamily member to inform himor her that (a) no further attempt will be made
to collect thedeht;™ or (b) the collector may employ pecified remedies, which the collector
ordinarily uses;**® or (c) the collector intendsto employ a specified remedy.**

» When deltor is represented by anattorney. A collector may not communicate with the
debtor, the deltor’ sspouse, or the debtor’ s parent (if the deftor is a minor), regardng thedeht,
if: (a) the debtor is represented by an attorney with regard to the debt; (b) the colledor knows
this and (c) the collector knows the attorney s name and addressor can readly ascertainit.
However, the prohibition no longer appliesif the attorney falsto respond within areasonable
time to communications fromthe collector.™™ (See aso Article 2.5, Obligaion to Respect
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Debtor’ s Frivecy, paagraph 5.)

3. Communications to family member’s employer. A collector may not communicate with the
debtor’s pouse, or hisor her parent (if the debtor isaminor), regarding the debt, a the family
member’ splace of enmployment, if the collector knows or has reason to know that the family
member’ s employer prohibits its employees from recaving communications from creditors at
work.*® (See also Artide 2.5, Obligation to Respect Dettor’ s Privacy, paragraph4.)

4. Inconvenient time or place Unless the person gives his or her prior consent, a collector may
not communicae with thedeltor’ s pouse the debtor’s parent (if the deftor isa minor), or
guardian, in conrection with the delx, at any time that the collector knows or hasreason to
believeis either unusual or inconvenient to that person, or a any place that is either unusual or
inconvenient to that person.** Unless the collector knows otherwise, it can act on the assunption
that anytime between 8:00 am. and 9:00 p.m. (dektor’ slocal time) is corvenient.'®

v Action: It isimportant that a protected party inform the collector in writing of any
particular period of time, or place, that is not convenient for receiving communications
concerning adebt. If acollector engages in any prohibited communication, the protected
party should make awritten note of the facts, and then notify the collector in writing that he
or she objects to its misconduct and why, and (where appropriate) request that
communicationsstop. If the misconduct has serious consequences or is repeated, the party
may regider a complaint with the FTC.

Article2.13
Communicationsto Third Parties

Communicationsregarding a debt made by a collector to someone other than the
debtor, thedebtor’sspouse, or the debtor’s parents (if the debtor isaminor), are
rigoroudy limited. Thefollowing rulesapply:

1. General prohibition. With several limited exceptions, a collector may not communicate any
informationto any third personinconnection with the collection of a dekt.’®* This also means
that a collector may not communicate with a debtor using a method (such as a postcard) that
informs third parties that the communicationis from a dett collection agency. (For statutory
provisions that protect debtors privecy, see Article 2.5, Obligation to Respect Debtor's Privacy,
above.) Exceptions: A collector may communicate with athird person in connection with the
collection of adelt: (a) where the communication is needed to locate the deltor (subject to
stringent limitations, see“ Communications to locate debtor” in paragraph 2, below);** (b) if the
comimunication is to the debtor’ s goouse, parent (if the debtor isa minor), guardian, executor or
adminigrator;*®® () if the debtor has given his or her prior consent directly to the collector;*** (d)
if the communication is authorized by acourt of competent jurisdiction;*® () if the
communication i s reasonably necessary to cary out a post-judgment judicid remedy;*® or (f)
communications to a credit reporting agency or other person with a legitimate business need for
the information.™®” (See Communication of credit information,” paragraph 6, below.)
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2. Communicéions to locate debtor. When a collector communicates with a third person for the
purpose of locating the deftor, the person representing the collector must: (g identify himself or
hersdlf, (b) state that the caler is confirming or correcting information about the debtor’s location,
and (c) only if expressly requested, identify the collector by name™® In making such contacts,
however, thecollector’s representative may not: (a) state that the debtor owes any debt;'* (b)
contact the third person more than once, unless (i) requested to do so by that person, or (ii) the
caller reasonably believes that the earlier response was inerror and that the third person now has
correct or complete location information;*” (c) communicate by postcard;*"* or (d) use any
language or symbol on any envelope or in the contents of any mailed communication or telegram
indicating that the sender isadebt collection agency or that the communication relatesto the
collection of a dekt.*™

3. Communications with deftor’s attorney. A colledor may not communicate with a deltor
regarding a debt at any time after the debtor or the debtor’ s attorney has made a written request
to the collector to direct all future communicationsto the attorney, provided that the attorney’s
name and address are provided. However, thisprohibition no longer applies if the attorney
authorizes the collector to contact the debtor, or to the extent that the debtor initiates
communications with the collector.”® Even if such a written reques has not been made, a
collector may not communicate with the debtor or any other person regarding the debt if: (a) the
debtor isrepreserted by an attorney with regard to the delat, and (b) the collector knows this, and
(c) the collector knowsthe atorney’s name and address or can readily ascertainit. However, this
prohibition no longer gpplies if the attomey fals to respond within a reasonald etime to
communications fromthe collector.*™

4. Communicaion of credit information The limits on communicationsto third parties
(summarized in paragr aphs 1- 3, above) do not prohibit a collector from communicating
information that relates to a consumer debt or to the debtor to a credit reporting agency.'’
Exceptions and qualifications: It isunlawful for acollector, when communicating credit
information to acredt reporting agency, to do either of the following: (@) to communicate
information which the collector knows or should know isfalse;'” or (b) if the collector knows
that the debtor disputes the debt, to fail to communicate that the debt is disputed.”” To help
assure that a collector will notify its credit reporting agency or agencies that a debt is disputed,
the debtor should inform the collector in writing that the debt is disputed, and aso explain why
the debtor disputesit. If the delt islisted in thedebtor’ s aredit report as delinquert, the debtor
also should notify the credit reporting agency that the debt isdisputed and why. These notices
will trigger olligations onthe part of both the collector'” and the credit reporting agency,*” to
invedigate the dispute. For an exanple of aletter of this kind, see Article 2.3.%°

v/ Action: If acollector makes any prohibited communication (even acontacting areative
or friend not specificaly authorized), or if acollector reports the debt to a credit reporting
agency without reporting that it isdisputed (if the collector knowsthat), the debtor should
record the facts, ask the party who was contacted to also record what happened, and then
notify the collector in writing that the debtor objectsto its conduct and why. If the
misconduct has serious consegquences or is repeated, the debtor may register acomplaint

-24-



withthe FTC. See Part 5.

PART 3
WHAT COLLECTORSAND DEBTS
ARE COVERED?

Not dl collectors, and not al kinds of debts, are covered by the Californiaand federal fair debt
collection practices statutes. The scope of the Californiastatute isdiscussed in Article 3.1, below.
The scope the federal statute is discussed in Article 3.2, below.

Article3.1
California Debt Collection Practices Act

The Cdifornia Fair Debt Collection Practices Act, adopted by the CaliforniaLegidaturein
1977, regulates the form and content of communications by a collector to the debtor and others,
and prohibits a variety of dishonest, deceptive, unreasonable and unfair debt collection
practices.’® The scope of the California staute includesthe debt collection practicesof both
original creditors and debt collection agencies.

1. Delxt collectorssubject to Cdifornastatute. The California statute regul ates persons and legal
entities that are “debt collectors.” A “debt collector” is*any person who, in the ordinary course
of business, regularly, on behalf of himself or others, engagesin debt collection.”*®? Hence, the
statute only covers thase oollectors tha regularly engage in the collection of dehts, including both
original creditors and debt collection agencies. (By contragt, the federal satute, discussed in
Article 3.2 below, generally appliesonly to debt collection agencies.) The California statute also
applies to persons who compose and sell, or offer to compose and sell, forms, letters and other
collection materials used or intended to be used for debt collection.’® The California statute does
not apply to attorneys engaged in debt collection,*® but another Californialaw requires atorneys
to comply with those sandards. (See Article 3.4, page 27, below.) Directorsand officers of a
corporation are not persondly merely because of their postion, but may be ligble if they directly
order, authorize or participateinthe unlawful conduct.*®

2. Delts subject to California statute. The Californiastatute only applies to “delt collection,”
which is “any act or prectice in conrection with the collection of consumer debts.”*** A
“corsumer delt” isadelt incurred by a natural person in exchangefor property, services, or
money acquired on credit for personal, family, or household purposes'®” -- that is, a claim arising
from aconsumer marketplace transaction.™® Hence, a debt dlegedy owing by a business is not
covered (even oneincurred by asole proprietor). A debt resulting from a non-marketplace event
such as an automobil e accident or marriage dissolution, also is not covered. The statute does not
define “credit,” which probably includes both regular credit as well as debts arising from an
expressor implied promisesto pay for consumer goods or services. The datuteonly goplies to
debts owing by “ naturd persons.”** Hence, its pratectionsdo not goply with respect to debts
owing by corporationsor other legal entities (such as limited liability companies or partnerships),
regardlessof the naure of the debt.
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3. What rules apply -- California or federal? Creditors and delt collection agencies that are
subject to the California statute are also potentially subject to both the California and the federal
standards Before January 1, 2000, the gandards in thefederal statute only goplied to debt
collection agencies, with the reault that original creditors were generally not subject to the
federal datute’ s standards or remedies. However, an amendmert to the California statute
effective January 1, 2000, made most of the federal standards and remedies that are applicable to
debt collection agencies also applicable to the debt collection activities of all creditorssubject to
the California statute, including both debt collection agencies and original creditors.'*® Asa
result, most of the standardsdescribed in Part 2 (pages 5-24) apply to the debt colledtion
activities of both original creditors and debt collection agencies (referred to collectively as
“collectors’). (Where astandard only appliesto debt collection agencies, the text of Part 2 of this
Lega Guide uses the term “debt collection agency” instead of “collector” to describe who must
comply.)

Article 3.2
Federal Debt Collection Practices Act

The federa Fair Debt Collection Practices Act, adopted by Congress in 1977, regula es the
form and content of communications by debt collection agencies to debtors and others; mandates
certain affirmative disclosures and activities; prohibits avariety of deceptive and unfair debt
collection practices; and grants consumers specific rights, including the right to cut off contacts by
the collector, to specify times and places that contacts may not be made, and to dispute the debt
and obtain verification of its existence and amount. In contrast to the California statute, whose
reach extends to the debt collection practices of both original creditors and debt collection
agencies or other assignees, the federa statute and its remedies are written to apply only to debt
collection agencies™*

1. Delx collectorssubject to federal statute. The federd statute appliesto “debt collectors,” and
it generally excludes original creditors from its coverage. A “debt collector” isthere defined as a
person either “who uses any instrumentality of interstate commerce or the mails in any business
the principal purpose of which is the collection of any dehts, or who regularly collects or
attempts to collect ... debts owed or due or asserted to be owed or due another.”**? The federal
statute also appliesto original creditors who, in collecting debts that are owing to them, use a
name tha inmplies tha a third personisattempting to collect the delt.**® The federa statute’s
remedes ae a9 recoverald e against a debt collection agency’s actively participating managers
and employees who personaly violate the statute.”® A violation by an attorney may give rise to
remedies against its collector dient.!*

* The federd gatute generdly includes: debt collection agencies; creditorsthat pretend to be
a debt collection agency; creditors collecting for some other person; repossession companies,
attorneys; suppliers or designers of deceptive forms; for-profit debt poolers; and check guarantee
services. The federal statute also covers third partieswho regularly collect consumer dehts for
others, including but not limited to attor neys, and employees of attorneys, who are employed by
or represent debt collection agendes A company’s activitiesrathe thanitsformof organization

-26-



or label determines whether the activities are covered by the federal statute.'®

* The federd gautegenerdly excludes: creditors (when collecting their own debts), including
retail stores, barks and finance companies; assignees (when the debt isassigned before default);
government employees; budness aredit collectors personswho collect a debt for another person
in an isolated instance; and nonprofit credit counseling services™ The federal statute also
exdudes repossessors, except insofar asthey violateits spedfic rules on the conduct of
repossessions.’®® The federa statute once excluded attorneys, but it now expressy includesthe
debt collection activities of attorneys.*”

2. Debis subject to federal statute. Thefederal statute only coversdehts arising from
“transactions,” and thenonly if “the money, property, insurance, or services ... are primarily for
personal, family or household purposes.”®® In generd, therefore, only debts arising from
consumer marketplace transactionsare covered. A business debt istherefore not covered (even
if incurred by a sole proprietor), and a claimarising from an automobile acadent is also not
coveed, unless the claimisbased on a contract to pay the resulting damages. Nor are daimsfor
taxes, fines, alimony or child support covered.”* The scope of the federal statute is not limited to
dehts arising from “credit” transactions, and includes clans for the unpaid purchase price of
consumer goods or services, as well as claimsbased on dishonored checks given in consumer
marketpl ace transactions.?*

Article 3.3
What Rules Apply -- California or Federal?

The federd statute and its remedies are written to apply only to the conduct of debt collection
agencies and not that of original creditors. However, asa result of a Cdifornia law that became
effective onJanuary 1, 2000, creditors that aresulject to the Cdifornastatute arealso subject to
most of the provisions of the federal statute.””® Hence, asa gereral rule, any original areditor or
debt collection agency that is subjed to the California stat ute is now subject to substantive
standards and remedies in both the California statute and the federal statute. Where a rule only
aopliesto debt collection agendcies, thetext in Part 2 usestheterm “debt collection agency”
ingead of “collector” to decribe who must comply.

Article 3.4
Coverage of Attorneys

Attorneys and employees of attorneyswho are employed primarily to assist in the collection of
consumer debts, or who regularly collect or attempt to collect consumer debts, are subject to the
federal gatute.® They are exempt from the California Fair Debt Collection Practices Act,**® but
are subject to professional standards expressed in California’ sBusiness & Professions Code,?*
which require att orneys to comply with the standards expressed in the California Fair D ebt
Collection PracticesAct " Asaresult, atorneys and their employees are subject to both the
federal and state fair delat collection stautes, as well asCalifornia’ s professional standardsfor
attorneys.
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Cdlifornia sprofessional standards for attorneys also provide that whenever an attorney or an
employee of an attorney communicates with either the debtor or any other person concerning a
consumer debt, the attorney or employee must identify himsdlf or her sef, state by whom he or she
isemployed, and give hisor her title or job capacity.?®

Attorneys who wilfully violate the professional standards are subject to disciplinary action by
the State Bar of California.®®

PART 4
DEBTOR’'S RESPONSIBILITIES

The Californiastatute imposes some legal duties on the consumer debtor.

It isaviolation of the California statute for a consumer debtor to do any of the following,
provided that the creditor has previoudy disclosed the prohibition to the debtor both clearly and
congicuously: (@) to goply for credit without intending to repayit;*° (b) to apply for aredit with
knowl edge that there is no reasonald e probability of being able to repay it (c) to knowingly
submit false or inaccur ate credit information;*? (d) to willfully conceal adverse credit
information;**® or (€) to incur obligations on an account after the option to do so has been
terminated

The Cdifornia statute also requires aconsumer debtor to notify the creditor of any changein
the person’ sname, address, or employment,?*> and to notify the creditor of alossor theft of a
credit card or other instrument within areasonable time after discovery.?®

Any intentional violation by a debtor of any of the debtor’ s statutory duties may be raised as a
deferse by the collector if the violation is relevant to the debtor’s daim againg the creditor.”’

PART 5
DEBTOR’'SREMEDIES
FOR A VIOLATION

Article5.1
Non-Judicial Remedies and Options

1. Private medation. A debtor may owe all or part of analleged deft, and the collector may have
some liahility to the debtor because of a violation. |f therearetwo or more conflicting claims, all
of the claims can be taken into account in calculating the net amount owing. Especially in that
situation, the interests of both the debtor and the collector may be served by having a neutral third
party mediate and attempt to resolve the dispute. M ediation can dso be used if the dispute only
involvesthe amourt that is asserted to be owing by one party to the other, such as a penalty, or
the validity or amount of the debt.

2. Complaint to government agency
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» Cadlifornia government agencies. The California state agency that regulated debt collection
agencies was abolished by the California Legislature in1992. Now, district attorneys as well as
the Attorney General can enforce the debt collection rules under their genera law enforcement
authority. These agencies operate on limited resources, and there are practical limts on what they
cando. The district attorney s address and td gphore number can be found inthe introduction to
the white pages of the telephone directory under County Government. Complaints to the
Attorney General can be addressed to the Public Inquiry Unit at 1-800-952-5225, and at
www.caag.date.caus. Refaral services and irformationare availalde from the Department of
Consumer Affairsat 1-800-952-5210, TDD 1-800-326-2297, www.dca.cagov.

» Federal government agencies The FT C enforces the federal statute with respect to debt
collection agencies, the Comptroller of the Currency enforces compliance by national banks; the
Federal Reserve Board enforces compliance by its member barks; the FDIC enforces compliance
by its insured barks; and the National Credit Union Administration enforces compliance by federal
credit unions. Complaints involving debt collection agencies can be telephoned to the FTC's
Consumer Response Certer at 1-877-382-4357 (1-877-FTC-HELP) (TDD 1-202-326-2502).
Complaints can also be mailed to the Consumer Response Center, Federal Trade Commission,
Washington, D.C. 20580-0001. Information isavailalle on the FTC’ swebsite at www.ftc.gov.
Sincea violaion of the federal statute is also a violation of the FTC Act,*® the FTC has broad
administrative enforcement authority. Although the FTC does not ordinarily intervenein
individual disputes, it uses information submitted by consumers to idertify patterns of law
violations requiring enforcement action by the FTC.

3. Enforcement lawsuit by debtor. Both of the fair debt collection practices statutes create a
privateright of action for violaions. Both statutes give adebtor power to file a court adionto
recover apendty and any resulting damages from acollector that violatesthe gatute. Theclaim
must be filed within one year after the date of the violation. The Cdiforniaremedies can be
asserted against the creditor or debt colledtion agency that committed the violation. The federal
remediescan be asserted against a debt collection agency, but not ordinarily aganst an original
creditor (unlessthe origina creditor is subject to the Californiastatute). Forms suppliers and
attorneys may also be sulject to suit. In some situations, a court will deduct from the amount that
a debtor owesto the creditor any damagesor penalty that the deltor isentitled to recover from
the collector because of the violation. Ordinarily, a lawyer is needed to successfully prosecute an
enforcement lawsuit. The debtor may also seek recovery of apendty and any damages in smdll
clamscourt. |f alawsuit isnot filed in good faith -- that is without a factual and legal basis -- a
debtor may be ligble to pay the attorney s feesincurred by the collector in defending the lawsuit.

Article5.2
Overview of California Legal Remedies

1. Lawsuit by debtor. The Californiastaute givesadebtor the right to file a lawsuit and obtain
certain relief for violations of its provisions. Recovery is subject to a one-year statute of
limitation, and can be sought “only in an individual action.”?® The action can befiled in any
California court of general jurigdiction, including smal claimscourt?*® The following kinds of
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awards are allowed:

« Damages A creditor or debt collection agency that violatesthe Californiagtatuteis
liade to the debtor, in an individual action (that is not a class action), for the actual dameges
sustained by the debtor as aresult of the violation.?*  Companiesthat compose and sall debt
collection forms and letters (other than attorneys) are liable for damages resulting from their
misrepresentations and other prohibited acts.?

o Civil pendty. If the court determines that the violation of law was willful and knowing,
the creditor or debt collection agency is aso liable, inan individual (non-class) action only, for a
penalty (sometimesreferred to as statutory damages) of not less than $100 nor more than $1,000,
inan amount determined by the court.?

» Attorney’sfees If thedebtor prevalls, the debtor isentitled to recover areasonable
attorney’s fee from the collector that committed the violation.” A prevailing collector is entitled
to recover reasonabl e attorney’ s fees from the debtor if the court finds that the debtor’s
prosecution or defense of aclaim was not in good faith.?

2. Defenses by collector. A collector can assat any one of threekinds of defenses to a daim for
damages or penalties for violation. A collector may have a defense if it can dermonstrate that: (@)
it notified the debtor of the violation and corrected the violation within 15 days after either
discovering it or receiving written notice of it;?* or (b) it had established procedures designed to
avoid the violation, and the violation was unintentional,?’ or (c) the debtor intentionally faled to
perform a stat utory obligation of the debtor which was pertinent or relevant to the debtor’s
clam.?® (The dettor’ s responsihilities are summarized in Part 4, pages17-18.)

3. Remedies for violation of other laws The Californiastatute states tha its remedies “are
intended to be cumulative and ... in addition to any other procedures, rights, or remedies under
any other provision of law.”?* Conduct that dso violatesthe federal statute therefore may result
in remedies under both statutes.?*® If the debtor disputes dl or part of an dleged debt, and
notifies the collector of that fact, the collector has obligations under the Fair Credit Reporting Act
that may result in liability if not performed.**" The rulebarring recovery of duplicative items of
damage bars multiple recoveries of actual damages?*

4. Adminigrative enforcement. The California Legislature repealed the gate’ s Collection Agency
Act®® and its regulations®* in 19922 While there is no longer any state agency that is funded
and staffed to enforce the statute, the FTC enforces the federal act. For addresses, see paragraph
2 of Article 5.1, above.

Article5.3
Overview of Federal Legal Remedies

1. Lawsuit by debtor. Like the California statute, the federal Fair Dett Collection Practices Act
gives debtors the right to file alawsuit and obtain certain relief for violations of its provisions,
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subject to aone-year statute of limitation.** Actioncan be filed in any federal district court, or in
any other state court of competent jurigdiction, including sndl claimscourt?®” If the collector
has violated the statute “with respect to” someone other than the debtor -- for instance, has
harassed or abused the dehtor’ s goouse, or has faled to observethat person’s request to gop
communications -- that person too has a federa right to sue.”*® Under the federal satute, the
lawsuit can be filed agairst a debt colledion agency that violates the federal standards but not
against an original areditor unless the original creditor represented tha it was a debt colledion
agency.? An officer or enployee of acollector, when collecting debts for that collector, is not
generally liable for violations**® but when the conduct of a manager or other employee meetsthe
criteriafor “debt collector” he or she may incur personal liability for the violation. The federal
remedies are:

» Damages A debt collection agency that failsto comply with any requirement of the
federal datuteisliabe for any actual damages sustained by the debtor or other protected party as
aresult of the violation.?*

» Civil pendty. The court in suchalawsuit may also award a avil peralty (statutory
damages) not exceeding $1,000if the lavsuit is anindvidual action. Ina class action, the court
may avard civil penalties not exceeding (a) $1,000 for each named plaintiff, and (b) for all other
class members, an aggregate amount not exceeding $500,000 or one percent of the collector’ s net
worth.?#

» Attorney’sfees The court may award reasonable attorney’s feesto the prevailing
plaintiff. If the court finds that the debtor’s prosecution or defense of a claim was not in good
faith, a prevailing party is entitled to recover reasonable attorney’ s fees from the debtor.?*

2. Defensesby dett collection agency. A delat collection agency can defend againg a claim for a
violation of the federal satute on either of the following grounds. (a) if it demongratesthat (i) it
established procedures to avoid the error and (ii) the violation wasnot intentional and resulted
from a bona fide eror,?* or (b) if it demonstrates that the chadlenged act or conduct was dore or
omitted in good faith in confor mity with an advisory opinion of the Federa Trade Commission.”

3. Class actions. While the private right of action for actual damages and penalties created by the
California statute can be asserted “only in an individual action,”** the federal statute allows use
of aclass action to recover both actual damages and penalties.?’

4. Adminigrative enforcement. The FTC enforcesthe federd satute against most delx collection
agencies,*® but certain other federal administrative agencies enforce it against the entities that
they regulate®® For their telephone numbers and addresses, see paragraph 2(b) of Article 5.1,
above.

5. Federal preenption of state law. The federal datute states that its provisions do not displace
state law, excepting state lav provisions that are inconsistent with federal law. These are
preempt ed, unless they provide consumers with greater protection.?*°
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Article 5.3
Creditors Subject to Federal Remedies

The Cdlifornia stat ute expressly appliesto debt collection by both original creditors and debt
collection agencies, while the federal datute, by its terms, generally applies only to the activities
of debt collection agencies, not the activities of original creditors. (See Article 3.3, page 17,
above.)

Whilethe federd stat ute statesthat it only coversthe activities of debt collection agencies and
not original creditors,?* the practical impact of the federd gatute in Cdifornia changed on
January 1, 2000. From and after January 1, 2000, collectors subject to the California statute
(both origina creditors and debt collection agencies) have been required to “comply with the
provisonsof Sections 1692bto 1692j, inclusive, of, and be subject to the remediesin Section
1692k of" the federal statute.®®® The result isthat a debtor who sustains a violation of the federal
standards by a aeditor who is subject to the California statute can assert the federal remedies
against that creditor.

This legislation expressly required oollectors to comply withthe version of the federal statute
that existed on January 1, 2000. The Cdifornastatute was amended in 2000, to change that dae
to January 1, 2001.%%

PART 6
GLOSSARY
(TermsUsed in ThisLegal Guide)

acknowledgment of satisfaction of judgment —aform signed by the judgment creditor that
states that the debtor (the debtor) have paid the judgment debt in full

agree—to reach and express amutua agreement and understanding about something

allege (or assert) — to claimor mantainthat somethng istrue (for instance, that the debtor
signed something)

agreement — the result of anexpresson of mutual understanding, including what wasagreed to

assign —to transfer a claimfrom the original creditor to a debt collection agency for collection

attorney (or lawyer) —aperson who has specia knowledge about the law and islicensed to give
legal advice

attorney’s fees— fees paid to an attorney, sometimes included as part of a court judgment

bankruptcy —afederal court process that wipes out most of a debtor’s debtsin exchange for the
debtor’ s non-exempt property; see d 0 wage earner plan

bar gaining power — control over the stuation, sufficdent to afect the reaults

barred — prevented; for example, a statute of limitation may bar (prevent) the filing of an old
clam

bill —awritten notice from acreditor to adebtor sating aparticular amount of money that is
owing

cancel — to back out of, rescind, extinguish, terminae; a deftor might seek to carcel (rescind) a
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contract

case — the reasons and arguments why a party should win adispute; that party’s“sde of the
dispute’

char ges— any amount added to a debt, such as interest, court costs attorney’s fees, or collection
fees

claim (or amount claimed) —the amount that a collector believes (whether rightly or wrongly) is
owing

claim (or assert) — to demand payment of an alleged debt, or to assert a defense to an alleged
debt

collateral — property given by the debtor to the creditor to secure payment of the debt (see
secured debt)

collect —to receive and/or enforce payment of a debt

collection fees— fees that a debt collector might try to add to the delt to cover the expenses of
collecting it

collector — a business or person who attempts to collect a debt; may be acreditor or a debt
collection agency

complete defense —where the person againgt whom a claim is made has no legd obligation to
pay anything

compromise — an agreement to settle adispute by giving up something, as by “splitting the
difference”

consumer debt — a debt incurred by anaturd person, in amarketplace transaction, for persond,
family, or household purposes

contract — alegally enforceable agreement

corroborating evidence— facts or documents that help to support aparty s Sde of the d spute
(case)

co-signer — someone other than the debtor who has promised to pay the debt if the debtor does
not

court costs— certain kinds of court-related expenses of the winning party, which the court may
add to the debt

court judgment — see Judgment.

credibility — reputation for honesty

credit —theright to incur adebt, or theright to delay repayment of a debt

credit counselor — a professional person who is an expert in personal finance and financial
problem solving

credit record —ahigory of one’ suse and repayment of credt, including any delays in payment,
compiled by acredit reporting agency

credit report —asummary of a person’s credit record prepared by acredit reporting agency and
sold to prospective creditors and others

credit reporting agency —abusiness (sometimes called a credit bureau) that compiles and sells
peopl€’ s credit reports to other businesses

credit standing— a person’s reputation for the payment of debts, as documented in hisor her
credit record

creditor —a business or individual who extends credit, or to whom a debt is owed (in this Legd
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Guide, it usually meansthe original creditor).

debt — alegal obligationto pay money, often resulting from apurchase on credit or a loan of
money; in this Legal Guide, “delt” meansan ohbligation arising from aconsumer transaction

debt collection — activity that resultsin payment of debts

debt collection agency — a business that collects debts that were originally owing to some other
creditor -- also cdled “ delt collector”

debt counselor — a professional person who is an expert in personal finance and financial problem
solving

debt management service— an organization or office that helps debtors work out their finanaal
difficulties

debtor — a person who has alegal duty to pay money to someone else

defame — to harm someore’ sreputdion

defense —where dl or pat of a damis not legally enforceable (a partial defense or complete
defense)

demand for payment — acreditor’s or debt collection agency’s request for payment of analleged
debt

dispute—to assert that one does not owe the amourt claimed (or when used as a noun, a
controversy)

dunning letter —aletter from acreditor or debt collection agency that demands payment of a
debt

enfor ceable —where a court would find the claimed debt to be lawfully owed to another, and
would issue a court judgment that declares that the debtor owes it

evidence—an ord or written satement, or adocument, photograph or drawing (etc.), that is
offered to show that afact isor isnot so

execution — the enforcement of ajudgment by asheriff, pursuant to a writ of execution, against
the debtor’ s earnings, bank account, or other property

exempt — earningsor property that is protected by law against being taken to satisfy ajudgment

fraud — one example is afalse statement that is made knowingly, intended to be relied upon, and
relied upon justifiably by another, with resulting loss

garnishment of earnings— alevy of execution by acourt officer on someone’ searnings, a
portion being taken each pay period to pay off the judgment

good faith — horestly, based on areasonalle belief that something is authorized and legitimate

grace period — the number of days after a due date within which the deltor can pay without
paying a penalty

indebtedness — the total of the debts the debtor owe

installment or installment payments— monthly or weekly paymentsto acreditor or debt
col lector

interest —acharge for using or delaying repayment of money (amount x rate x time = interest
charge)

judgment — a court document that states theamount tha the court has determined that adebtor
owes

judgment creditor — a party to alawsuit, who wasawarded a court judgment against another
party
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judgment debt — the total amount that will pay off the judgment, including: (a) the original dekx;
(b) and pre-judgment interest, court costsand other charges, and (c) any interest and court
costs after judgment

judgment debtor — a party to a lawsuit, against whom another party was awarded ajudgment

judgment lien — a security interest in real property, which prevents its sale until the judgement
debt is paid

judgment-proof —where, snce the debtor has no income or property, acourt judgment is
worthless

harass—to vex, trouble, or annoy someone continualy or chronicaly

lawsuit — a court action or proceeding, as where one person or business goes to court to seek
money or other relief from another person

legitimate — lawful, authorized, honest, genuine

levy of execution — action taken by a court officer to enforce ajudgment against a debtor’s
earnings bank account or property, pursuant to a writ of execution

lump sum payment — payment (usually in full) by a single check, money order, or cash payment

mediate—to help the patiesto a digputeto reach avoluntary settlement of the dispute

negative item — an entry in a person’scredit record (maintained by a credit reporting agency)
that is adverseto that person

negotiate— interact with someone (as by talking with that person), in an attempt to reach an
agreement

obligation — a legal duty owed to another person

original creditor — the business to which the debtor first owed the debt, before the business
assigned it to the delxt collection agency for purposes of collection

owe — to be legally obligated to pay

partial defense —where the person againg whom aclaim is made has a legal obligation to pay
part of aclaim, but not all of the claim

payout agreement —awritten agreement between a debtor and collector that expresses the
promises of both of them regarding the payment of a debt

preponder ance of evidence— evidence that is at least a bit more persuasive thanthe contrary
evidence

prerequisite—arequirement that must be met beforea clam islegaly owing, or before some
other right exists

principal amount — the amount owed, before adding interest or other charges

privacy —aperson’'sinterest in being left alone, or in not having others know things they have no
right to know

remedy — alegal method of enforcing the payment of a debt, or of enforcing some other right, as
by filing alawsuit, or by arranging for alevy of execution to enforce the judgment of a court

I epossess — to take possession of property (such as a car) that secures repayment of asecured
debt that had not been paid

right —anintered proteded by law, suchas aright to possess property, enforce acontract,
recover money, receive information, or enjoy privacy

right to cancel — alegal right to back out of, rescind, extinguish, or terminate, a contract

secur ed debt —where the debtor has given the creditor alegal right to take certain described
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property of the debtor (such asthe debtor’s car or home), using proper procedures, if the
secured debt is not pad

settlement — an agreead solutionto a problem, usudly including payment of money, and release of
cdams

settlement offer — an offer to the other party to resolve a dispute by some kind of a compromise

sheriff —a court officer whose job it isto enforce court judgments, as by alevy of execution on
earnings

standar ds— rules of conduct, often set by law -- for example, the fair debt collection practices
statutes described inthis Lega Guide

statute— arule adopted by a legidative body, such as a law that regu ates delt collection
activities

statute of limitation — a statute that limits the timewithinwhich alawsuit can be filed to enforce
aclaim

subprime lender —alender who charges very high interest ratesto homeownerswith poor credit

substantiate — to provide substantial evidence that proves or verifies the truth of something

transaction — the entire contract, including al agreementsthat are related to its sujea or
purpose

unsecur ed debt —where the debt is not backed by collateral, and the creditor therefore has no
right to take the debtor’s property if the debt isnot pad

verification notice — a written communication from acollector to a debtor that invites the debtor
to inform the callector of any defense to a claim (sometimescalled “validation notice”

voidable — subed to cancellation (rescisson) at the eection of aparty; if acontract is“void,” it
isatogether invdid

wage ear ner plan —an arrangement for the repaymert of creditors under bankruptcy court
protection

waive — to forgive something, such asinterest, court costs part of a claim, or a deadline for
payment

writ of execution —a court order to the sheriff to levy execution on the debtor’ s earnings and

property
Prepared by: Richard A. Elbrecht, Supervisng Attorney, Legal Services Unit, June 2003.
NOTICE: We attempt to make our Legal Guidesaccur ate asof the date of publication,
but they are only guidelines and nat definitive statements of the law. Questions about the
law's application to particular cases should be directed to a specialist.

This document may be copied if dl of the following conditions are met: the meaning of the

copied text is not changed; credit is given to the Department of Consumer Affairs; and all copies
are distributed free of charge.
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ENDNOTES

1. Stats. 1977, ch. 907, Civil Cade 88 1788-1788.32, whose dficial title is the Rosenthal Fair Debt Cdlection Practices Act.
2. Civil Code § 1783.2(b).

3. Civil Code 88 1788.2(¢),(f).

4. Civil Code § 1788.17.

5. B&P § 6077.5.

6. B&P § 8077.5(a). The Califarnia standards for debt collection atorneys require attaneys and their emp oyees to comply
with (a) all of the provisions d the Califarnia Fair Debt Colledion Practices Act, and (b) same of the provisions of the federal
statute (in paticular, 15USC 88 1692c(a)(1), c(c), f(6), f(5), g and h, which have been recadified at B& P 88 6077.5(c), (d),
(e), (f), (9, (h), and (i), respectively).

7. 15U SC 88 1692-16920, Pub. L. 95-109, Sept. 20, 1977, 91 Stat. 874, whose official titleis the Fair Debt Col lecti on
Practices Act

6. 15 USC § 1692a(6).
9. 15 USC§ 1692a(5).

10. Fox v. Citicorp Credit Corp. Services, Inc. (9th Cir. 1994) 15 F3d 1507, 1512; Heintz v. Jenkins, 514 U.S. 291, 115 S.C1.
1489, 131 L.Ed.2d 395 (1995). An attorney’s name may not appear on a dunning letter or similar communication unless the
attor ney has made a “cons dered, professi onal j udgment’ that the named person is ddi nquent and hence alikely candidat e for
legal adion. (Nielsen v. Dickerson (7" Cir. 2002) 307 F.3d 623

11. On the scope of the federal and Califarnia statutes, see Part 3 of this Legal Guide. See aso Pridgen, Consumer Credit and
the Law (Clark Baardman Callaghan, 1990, (2000 Supp.), ch 4; Fair Debt Cdlection, 4th ed (N&iona Consumer Law Center
2000),

§5.7.16; Debt CdlectionPractice in Califarnia, 2d ed. (CEB 1999), ch. 2.

12. Civil Code § 1788.17 (Stats. 1999, ch. 310). This 1999 statute states that “every debt cdlector [subjed to the Cdifornia
statute] shall comply with ... Sections 1692b to 1692j, inclusive, of, and shall be subject to the remedi esin Secti on 1692k of,
Title 15 of the United States Cade ... as theyread January 1, 2000.” However, creditas collecting their own debts are
expressly exempted from 15USC 88 1692e(11) and 1692g (on purpose of contact and verificatian notice.

13. Civil Code § 1788.2(b){f); 15 USC § 1692a(3)-(6).

14. The general law of Califarniaincludes seveal legal dodrines that can give rise to liability by a business a individual
engaged in wllecting a enforcingdebts. One of these istort law. A “tort” isacivil (as opposed tocriminal) wrong, other than
abreach o contract, for which there is aramedy in the fam of alawsuit fa damages. Nagy v. Nagy (1989) 210 Cal.App.3d
1262, 1269[258 Cal.Rptr. 787, 70]. While there is nosingle tart of “unfair debt colledion,” a debt collector can incur liability
under any of the followi ng torts, dependi ng on the situation: (8) infliction of emotiona distress (done either negligently or
intenti onally); (b) invasion of privacy; (c) defamation; (d) interference with employment relation; () malicious prosecution; (f)
abuse of process; and (g) atort arisng fram statutary violation (“negligence per &”) See 5 Witkin, Sum. Cal. Law (9" ed.
1988) Torts §§ 402-417 (intentional causing of emaional distress); 88§ 459-470 (abuse of process); Tarts 88 471-566
(defamation); 88§ 577-603 (invasion o privacy); 88 640-641 (interference with employment relation); 88 674-728 (fraud and
deceit). See Guide DC-3, “Debt Colledor’s Wrangful Condud: Some (Tort) Remediesfor Debtors.”

15. 15 USC § 1692¢(11); Civil Code § 1788.17 (effedive 1/1/2000). This requirement does not apply to a creditor cdlecting
its own debt; however, it does apply to attorneys engagng in debt collection. (Civil Code § 1788.17, 15 USC §8
1692a(6)(A),(B), 1692¢(11).

16. 15 USC § 1692¢e(11); Civil Code § 1788.17 (effective 1/1/2000). These rul es do not apply to a creditor collecting its own
debt. (Civil Code §1788.17, 15USC 8§ 1602a(6)(A),(B), 1692¢(11).

17. Civil Code § 1788.11(b); 15 USC §1692d(6).
18. Civil Code § 1788.13(a).
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19. Civil Code § 1788.11(b). The Califarnia statute requires that the alias be regstered with apresently non-existent state
agency; the underlying i ntent of thi s section woul d seem to reguire that the alias identify a particular person that the col lector
can name if necessary. See aso Wright v. Credit Bureau of Georgia, Inc. (N.D. Ga. 1982) 548 F.Supp.591.

20. 15 USC 8§ 1692¢e(14); Civil Code § 1788.13(a); see Fair Debt Colledion, 4th ed (National Consumer Law Center 2000), §
5.5.

21. Civil Code § 1788.13(i) (9.

22. Civil Code § 1788.13(d). The FTC has construed § 5 the Federal Trade Commission Act, 15 USC § 45 (hereafter “FTC
Act") to prohibit misrepresenting acolledor’s affiliation with the government. See Fair Debt Cdlection, 4" ed. (National
Consumer Law Center 2000), § 8.3.10.

23. Civil Code 8§1788.13(b),(c); seealso Civil Code §1788.16 (e).
24. Civil Code § 1788.13(f) and (g).
25. Civil Code § 1788.13 (k).

26. Civil Code § 1788.13(h). The FTC has construed the FTC Act to prohibit misrepresenting that a claim has been or will be
sent to an attorney or separae department of the collector. See Fair Delt Colledion, 4" ed. (National Cansumer Law Center
2000), § 8.3.9.

27. Business & Professions Code § 6077.5(b).

28. Civil Cocde § 1788.13(b); 15 USC § 1692¢(3); seeMasuda v. Thomas Richards & Co. (C.D. Cal. 1991) 759 F.Supp. 1456,
1460; see Clomon v. Jackson (2d Cir. 1993) 988 F.2d 1314, and Anthes v. Transworld Systems, Inc. (D. Del. 1991) 765
F.Supp. 162, 166-167.

29. 15 USC § 16929(a); see Fair Debt Collection, 4th ed (National Cansumer Law Center 2000), § 5.5. This requirement does
not apply to a creditor collectingits own debt; however, it does apply toattorneysengagingin debt colledion. Civil Cade §
1788.17, 15 USC § 1692a(6)(A),(B), 1692g. (If thisis the first communication to the debtor, it must also include (a) the
collector’ s identity (see Article 2.2, “Disclosure/ Misrepresentation of Identity”), and (b) a description of the purpose of the
contad and a natice that any informatian that the ollectar receives fromthe debtar will be usedfor tha purpose(see Artide
2.1, Disclosure d Purpose d Communication.”)

30. 15 USC § 1692a; see Pub. L. 9-361, July 9, 1986, 100 Stat. 768, deletingprior exemption of attorneys.

31. A notice of this kind will ordinarily obligate the debt collection agency to infarm any credit reporting agency to which the
collectar reports adverse aedit informatiaon that the debt is disputed. (15 USC § 1692¢e(8).) The duty to dothis also arises
under the federal Fair Credit Reporting Act. (15 USC § 1681s-2(a)(3).) If the debtor has informed the debt collection agency
about the basis for the dispute, this may also giverise to an obligation under oneor both o the federal statutes toprovide that
information to any credit reporting agency and, in particular, to correct any inacaurate information already provided. (15 USC
88 1692¢(8), 1681s-2; Brady v. Credit Recovery Co. (1* Cir. 1998) 160 F.3d 64; see also CC 8§ 1785.25(f) and
1785.26(b),(c).) If the debtor sends a written inquiry by certified mail, the colledor must give the debtor a “timely response”
in writing under California Civil Code § 1720.. If aresponseis not mailed within 60 days of the debta’s written inquiry, the
collector is not entitled to interest, financing charges, services charges, or any similar charges on the disputed amount from and
after the date of your written inquiry. (Civil Code § 1720.)

32. 15 USC§ 16929(c).
33. 15 USC§ 1692¢(a)(4).

34. Injudgingwhether thecontert of a verification natice meets the statutary standards, caurts interpret the federd statute
from the per spective of, and based on its probabl e impact on, a hypothetical “least sophisticated debtor,” as distinguished from
an “average” or “reasonable” debtar. (Jeter v. Credit Bureau, Inc. (11th Cir. 1985) 760 F.2d 1168, 1174; Svanson v. Southan
Oregon Cralit Service (9th Cir. 1988) 869 F.2d 1222, 1225.) The “least sophisticated debtor test” is used to evaluate the
adequacy of compliance with numerous provisions of the Ad, including the verification notice requirement and the standards
that apply tothe collecta’s representations to the debtor. Whether arepresentation is false a deceptive, for instance, is judged
by the messege’ s impact on aleast sophisticated debtor. (See 88 30.XX-30-XX.) In the Swvanson case, the 9th Circuit Court of
Appeal held that a dett colledion agency s verification noticeviolated 15 USC § 16929 because it failed to effectively inform
the least sophisticated debtorsto wham it was directed. (Swvanson v. Southern Oregon Credit Service supra, at 1225.) The
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court stated that “[t]he statute is not satisfied merely byinclusion o the required debt validation notice; the notice Congress
required must be conveyed effectively to thedebtor.” (Id at 1225.) The required ndice "must be large enough tobe easily read
and sufficiently prominent to be noticed -- even by the least sophisticated debtor," and "to be effective, the notice must not be
overshadowed or contr adicted by other messages or noti ces appearing in theinitial communication from the collection agency."
(Id at 1225.) The caurt decided that the ntice in issue in that case failed these tests because it was dwarfed and contradided
by thedunning message In 1996 and 1997 decisians, the 9th Circuit Court of Appeal reaffirmed that compliance with the
standards set by the federal statute is determined by assessingthe collecta’ s impact on “ahypothetical ‘least sophisticated
debtor.” (Wadev. Regioral Credit Ass'n (9th Cir. 1996) 87 F.3d 1098, 1100; Terran v. Kaplan (1997) 109 F.3d 142, 143; see
also Baker v. Citibank (South Dakota) N.A. (S.D.Cal.198) 13 F.Supp.2d 1037.) “[C]ourts have condstently foundinadequate
debt validation natices where the typefaces and layouts of the overall documents overshadowed the ndtices.” (Baker v.
Citibank (South Dakota) N.A supra, at 1441.) A 1980federal district court held that podtioning the natice on the back of a
form demanding payment within five days was inaufficient naice of the debtor’ s rights because the message in the notice was
contradicted by the collector’s demand for payment. The court found that the design of the collector’ s notice refl ected "a
deliber ate policy ... to evade the spi rit of the noti ce statute and mid ead the debtor into di sregardi ng the notice.” (Ost v.
Collection Bureau, Inc. (D.N.D. 1980) 493 F. Supp. 701, 703; see dso U.S. v. National Finarcial Services, Inc. (D.Md. [993)
820 F.Supp. 228; Rabideau v. Management Adjustment Bureau (W.D.N.Y. 1992) 805 F.Supp. 1086); Anthes v. Transwarld
Systems, Inc. (D.Del. 1991) 765 F.Supp. 162.) Similarly, afederal district court in Baker held that a colledor’s demand that
payment be made“now” violated thestatute because it contradicted and diluted the effect of the statutary natice of the debta’s
30-day right to dispute and obtain verification. In a1991 case, the collector had incl uded all of the required debt verifi cation
information in three paragraphs an the back of a collectian letter, but the court nevertheless faund a violation because other
provigons of the letter contradided and undercut the verification natice. (Miller v. Payco-General Am. Crdlits, Inc. (4th Cir.
1991) 943 F.2d 482, 483.) Inthat case, the front of the letter demanded immediat e payment, with the singl e word "NOW"
filling the bottom third of the document in white letters nearly two inches tall against a red background, thereby undercutting
the statement on the back of the letter, printed in grey ink, that the debtor had 30 days in which to contest the validity of the
debt and request verification. The court stated that “[a] demand for payment within less than the thirty-day timeframe
necessarily requires the debta to farego the statutory right to challenge the debt ... within thirty days ..” and therefore
“conflias with the protections for debtars set forth in [the statute].” (Terran v. Kaplan (1997) 109 F.3d 1432, 1434.) The
content of the verification notice must include an accurate statement of all of the information required by the statute. Applying
the “least sphisticated debtor test,” the 7th Circuit Court of Appeal held that the notice must incl ude an accurate statement of
the amount actually owing, and not require the debtor tocall an “800" number for the exact figure. (Miller v. McCalla, et a,
2000 WL 715001 (7th Cir. June’5, 2000).) Seeaso Heintzv. Jacobs (1995) 514 U.S. 291, 115 S.Ct. 1489, 131 L.ED.2d 395,
and Romine v. Divasified Collection Savices, Inc. (9th Cir. 1998) 115 F.3d 1142; Pridgen, Consumer Credit andthe Law
(2001 looseleaf), § 13.04[3]; Fair Debt Collection, 4th ed. (National Consumer Law Center 2000), § 5.2.1. An attorney who
represents a debt cdlection agency in debt collectian efforts (whether or not a lawsuit is filed) is governed by the same rules
that apply todebt colledion agendes, and therefore must give the deltor a verification noticeas required. (15 USC § 1692a;
see Pub. L. 99-361, July 9, 1986, 100 Sat. 768, delding pria exemption of attorneys.)

35. 15 USC 8 1692¢g(b). The House Report indicates that compliance with the verification notice requirement would be
achieved if the debt collection agency obtained from the creditor a statement including an itemization of the debt, the name of
the consumer, a statement that the debt had not been paid, and a statement that the consumer had received a specifi ed product
or a properly rendered service. H.R. Rep. No. 131, 95th Cong, 1st Sess. 6 (1977); see Mahon v. Credit Bureau of Placer (9"
Cir. 1999) 171 F.3d 1197; Pridgen, Consumer Credit and the Law (Clark Boardman Callaghan, 1990, 2000 Supp.), § 13.04[4].
In Castro v. ARS National Srvices, Inc., 2000 U.S. Dist. LEXIS 2618 (S.D.N.Y. March 8, 2000), afederal distrid courtin
New Y ork heldthat a debt colledor violatedthe federal statute by including language in its verification natice that the least
sophisticated amnsumer cauld read as imposing requirements beyond those set aut in the statute. Aacordingto the court, all that
was needed to disputethe validity of a debt was aletter by the consumer with the statement, “I dspute the debt.”

36. FTC Advisory Opinion, March 31, 2000, http://www.ftc.gov/0s/2000/ 04/dcpaadvisoryopinion.htm; see Fair Debt
Collection, 4th ed. (National Consumer Law Center 2000), § 5.7.2.3.

37. Staff Canmmentary on the FDCPA, 53 Fed.Reg. 50097, 50109 (FTC 1988); see Baker v. Citibank (South Dakota) N.A. et al
(S.D. Cal.1998) 13 F.Supp.2d 1037, 1043.

38. 15 USC 88 1681s2; see Fair Credit Reporting Act, 4th ed. 1998 (National Consumer Law Center, 1998), § 9.9.
39. 15 USC § 1681s-2(a).
40. 15 USC§ 1681s2(a),(b).
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41. 15 USC§ 1681i; see Fair Credit Reporting Act, 4" ed. 1998 (National Consumer Law Center, 1998), 88 9.3-9.10.

42. 15 USC 88 1681s2; see Fair Credit Reporting Act, 4" ed. 1998 (National Consumer Law Center, 1998), § 9.9; Campbel
v. Baldwin (E.D. Tex., 2000) 90 F.Supp.2d 754; Dornheckler v. Ameritech Corp. (N.D. IlI., 2000) 99 F.Supp.2d 918.

43. 15 USC §§ 1681i(c), 1681s-2.
44. 15 USC§ 1681i(0).
45. 15 USC §§ 16929(c)(1)-@3), (d).

46. Staff Canmentary on the FDCPA, 53 Fed.Reg. 50097, 50109 (FTC 1988); see Baker v. Citibank (South Dakota) N.A. et al
(S.D. Cal.1998) 13 F.Supp.2d 1037, 1043.

47. 15 USC§ 1692¢(c)(1)-(3.
48. 15 USC §§ 1692¢(c)(1)-(3).
49. 15 USC §§ 1692¢(c)(1)-(3).

50. 15 USC § 1692¢(8), Civil Code § 1785.26(b),(c); see also Civil Code § 1785.25(f) and Brady v. Credit Recovery Co. (1*
Cir. 1998) 160 F.3d 64.

51. 15 USC§ 1692c(a)(1); seeFair Debt Collectian, 4th ed (Naional Cansumer Law Center 2000), § 5.3. The federd statute
defines “communication” as “the canveying o information regarding a debt directly or indirectly to any person through any
medium.” 15 USC § 1692a(2). The FTC has ruled that the term “communicate’ is given its canmonly aacepted meaning, and
that incanvenient contads are prohibited whenrelated tothe cdlection of a debt whether a not the debt is spedfically
mentioned. FTC Staff Commentary, at p. 50,103; see also Pridgen, Consumer Credit and the Law (Clark Boardman Callaghan,
1990, (2000 Supp.), § 13.05[2].) See also discussion of harassment by telephone, at Article 2.9.

52. 15 USC§ 1692c(a)(1).

53. 15 USC § 1692c(d); see Pridgen, Cansumer Credit and the Law (Clark Boardman Callaghan, 1990, (2000 Supp.), 8
13.05[3].)

54. 15 USC § 1692f(8). InKleczy v. First Federal Credit Control, Inc. (1984) 21 Ohio App. 3d 56 [486 N.E.2d 204], the
court held that a collection agency violat ed the federa statute when it mailed acollection | etter to a consumer at hi s place of
employment. The caurt found that because the words “FINAL DEMAND FORPAYMENT” could be easily read through the
envel gpe addressed to the consumer at his place of work, a third party was being notified of the debt, a vidation o the statute.
See Pridgen, Consumer Credit and the Law (Clark Boardman Callaghan, 1990, (2000 Supp.), § 13.05[3]; and Fair Debt
Collection, 4th ed (National Consumer Law Center 2000), § 5.3.

55. Civil Code § 1788.12(d).

56. 15 USC § 1692f(7).

57. 15 USC§ 1692c¢(@)(3).

58. Civil Code § 1788.14(0).

59. 15 USC §§ 1692h(6), 1692c(3)(2).

60. 15 USC § 1692d(3); see Fair Debt Collection, 4th ed (National Consumer Law Center 2000), § 5.4.4.
61. Civil Code § 1788.12(¢).

62. 15 USC § 1692d(4).

63. Civil Code § 1788.10(€).

64. See 5 Witkin, Sum. d Cal. Law (9th ed. 1988) Torts, § 471. On adebtor’s private remedies for an unlawful privacy
invasion ar defamation, seethe sources dted in endnote 11, above.

65. 15 USC8§ 1692f. See, gererally, Pridgen, Consumer Credit and the Law (Clark Baardman Cdlaghan, 1990, (2000 Supp.),
§ 13.08, and Fair Debt Collectian, 4th ed (Naional Cansumer Law Center 2000), § 5.8.

-40-



66. Civil Coce § 1788.10(3); 15 USC § 1692d(1).

67. Civil Code 8§ 1788.14(b); 15 USC §1692f(1). Even though the demandfor interest of $1.29, $1.84 and $ .65 on unpaid
checks was “only dlightly overstated,” the court held that this vidated the federal statute s plain language. Duffy v. Landberg,
2000 U.S. App. LEXIS 11614 (8" Cir. 2000).

68. See Newmanv. Checkrite California, Inc. (E.D. Cal. 1995) 912 F.Supp. 1354, 1367-1369, 1376-1378. In alater case, a
court held that a service charge can only be imposed an a check writer if (@) the chedk writer and the merchant have agreed that
the charge might be imposed in the event a check given in payment is not paid, and (b) the payee or transferee actually proves
the existence of such an agreement by evidenae of a posted sign or other evidence of agreement. Ballard v. Equifax Check
Services, Inc., 27 F.Supp.2d 1201 (E.D. Cal. 1998). The California statute that authorizes a service charge for returned checks
(CC § 19719) has been revised toprovide that a service charge is now a statutary perelty recoverabe if certain statutary
prerequisites are met. See Legal Guide K-5, “California’s Bad Check Law.”

69. 15 USC § 1692¢(2)(A); see aso Civil Code § 1788.14. The FTC has construed the FTC Act to prohibit misrepresenting
that an obligationexists whenit does nat. See Fair Debt Collection, 4" ed. (National Consumer Law Center 2000), § 8.3.3.

70. InKimber v. Federal Fnancial Corp. (M.D. Ala. 1987) 668 F.Supp. 1480, the caurt held that it is unfair under the federal
statute to file a time-barred cdlectionsuit against a consumer, andthat it is deaeptive toeven threaten to file such asuit.

71. Civil Caode § 329(b). The rules on pre-judgment and post-judgment interest are summarized at 1 Consume Law
Sourcebook (Department of Consumer Affairs, 1996), § 13.21. Non-credit sales agreements often call for 1.5% per month for
delayed payment. 1 Consumer Law Sourcebook (Department of Consumer Affairs, 1996), 88 1327-13.32. A demand for even
asmall amount in excess of a statutory ceiling corstitutes a violation. See Duffy v. Landberg, 215 F.3d 871 (8" cir. 2000).

72. Insituationsin whicha penalty is authorized by statute (e.g, for late payment on a home martgageor credt card account,
or for agreed “liquidated damages” for breach of cantract), the same statute ardinarily defines the conditions that must be met
before the penalty can be assessed. For instance, a court held that a check guar antee company’s demand for payment of a
dishonored check fee violated the law on the basis that it misrepresented the character and legal status of the delt, where,
under the facts, the dshonared chedk charge was nat yet lawfully chargeable under date law. Ballard v. Equivax Check
Services (E.D. Cal. 1998) 27 F.Supp.2d 1201. See alsodiscussion in endnote 58 abowe.

73. See Duffy v. Landberg (8" Cir. 2000) 215 F.3d 871, 874. In that case, M innesota state law provided that the issuer of a
dishonared chedk is liable for “the amount o the check plus acivil penalty of up to$100 ....” In holdingthat the cdlector’s
demand for a $100civil penalty violated the federal statute, thecourt gated: “It is na certain that a Minnesata court would
impose the entire $100 penalty in any givensituation. In fact, it is prdbably unlikely in the case of a $10 bad check.”

74. A claim for “reasonable attorney s fees’ or “reasonable collection expenses’ must meet the statutory prerequisite that the
parties’ contrad “expressly” authorize its impasition. Code o Civil Pracedure § 1021; these are summarized in 1 Consume
Law Sour cebook (Department of Consumer Affairs, 1996), § 12.53. A claim for “ reasonabl e attorney’s fees’ isthekind of
claim that ordinarily necessitates judicial adion to liquidate it; an attorney’ s fee claim is deeamed to be adaim for “ costs’
whose amount is ordinarily assessed on naiced motion at which this determination is made. See Code of Civil Procedure §8
1033.5(a)(10), 1033.5(c)(5). See, generally, 1 Consumer Law Sourcebook (Department of Consumer Affairs, 1996), 88 13.82-
83, and Fair Debt Cdlection, 4th ed (National Consumer Law Center 2000), § 15.2

75. Code of Civil Pracedure § 1021.5.
76. Civil Code § 1788.14(b).

77. Inacasein which there was no genuine attempt by the parties to estimate a fair compensation for the failure to pay the
debt, the court heldthat the charge wasinvalid asa “penalty’ and alsounlawfu under the unfair trade practices law.

Bondanza v. Peni nsula Hospital and M edical Center (1979) 23 Cal.3d 260, 266-267 [152 Cal.Rptr. 446, 450], discussed in 1
Witkin, Sum of Cd. Law (Contrads) § 533. See also Fair Debt Cdlection, 4th ed (National Consumer Law Center 2000), §
15.2.3, and 1 Consumer Law Saurcebodk (Department of Consumer Affairs, 1996), 8§ 1253 and 13.82-83.) Only if aflat
rateisjudicially determined to be valid “liquidated damages” does it not mnstitute a penalty. See Beasley v. Wells Fargo Bank
(1992) (235 Cal.App.3d 1383, 1389 [1 Cal.Rptr.2d 446, 418], and Hitz v. First Interstate Bank (1995) 38 Cal .App.4th 274 [44
Cal.Rptr.2d 890]. Even then, it might na be enfarceable under Bondanza. In that case, the debt was paid shartly after
assignment tothe debt colledion agency and with very little effort on its part. Thecourt concluded that the fee, calculated as a
percentage of the debt, was disproportionately lar ge and therefore unfair. The net effect of Bondanzais that a third party
colledor’sfeeis ordinaily deducted from the proceeds colleded rather than being added to the amourt paid by the debtar,
similar to the attorney’ s fee in atypical pesonal injury case.
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78. 15 USC§ 1692¢(2)(A).

79. 15 USC § 1692h.

80. 15 USC § 1692f(2))(b); Bus. & Prof. Code §17538.6 imposes additional requirements..
81. 15 USC§ 1692f(3).

82. 15 USC§ 1692f(4).

83. Civil Code § 1788.15(b); 15 USC § 1692i(a). The FTC has construed the FTC Act to prohibit filing suit in unfairly distant
forums. See Fair Debt Collection, 4" ed. (National Consumer Law Center 2000), § 8.3.6.

84. 15 USC § 1692i(a); see Fair Debt Collection, 4th ed (National Consumer Law Center 2000), 88 5.9 and 8.3.6.
85. Civil Code § 1788.15.
86. Civil Code § 1788.14(a). The federal Bankruptcy Act alsorigorously limits reaffirmations of discharged debts.

87. 15 USC 8§ 1692f; see, genaally, Pridgen, Consumer Credit and the Law (Clark Boardman Cdlaghan, 1990, (2000 Supp.),
§ 13.08, and Fair Debt Collection, 4th ed (National Consumer Law Center 2000), § 5.6, 8.3.14.

88. Civil Code § 1788.2(c). Seedso People v. National Research Co. (1962) 201 Cal.App.2d 765 [20 Cal.Rptr. 516], where a
defendant who sold deceptive “skip tracing” forms was held tobe in violation of California’s unfair trade practices statutes
(then CC 83369, now B& P 17200 et seq).

89. InKimber v. Federal Fnancial Corp. (M.D. Ala. 1987) 668 F.Supp. 1480, the court held that it is “unfair” within the
meaning of the federal statute to file atime-barred cdlection suit against a consumer, and that it is a deceptive act to even
threaten to file such a suit. The court found that the suit itself misrepresented the legal status of the claim by implying that the
claim was lawful and that the cdlector wauld prevail. The court found that strong legal and ethical polides existed against
filing suits after the satute of limitati ons had expi red, and that the coll ector had no reason to bdi eve that the statute of
limitations had been tdled. These policies the court said, were strengthened by the federal statute’s purpcse to proted even
unsophisti cated debtors who might pay atime-barred claim rather than assert adefense. Other exampl esinclude claming a
debt exists when it is asserted against a person who is not legally obligated (for exanple, a consumer’s relative), or when the
debt has been discharged in bankruptcy, or whenit arises out of unadered mailed merchandise. See Fair Debt Cdlection, 4th
ed (National Cansumer Law Center 2000), §§ 5.3.3 and 8.3.3, and Pridgen, Consumer Credit and the Law (Clark Boardman
Callaghan, 1990, (2000 Supp.), §13.07[4]. In determiningwhether condud violates the statutay rules, courts take into
accaunt the inherently oercive nature of debt collection. See, e.g, Johnson v. NCB Collection Services (D.Conn. 1992) 799
F.Supp. 1298; Juras v. Aman Collection Service, Inc. (9" Cir. 1987) 829 F.2d 739; Catherman v. Cr edit Bur eau of Gr eater
Harrisburg (E.D.Pa. 1986) 634 F.Supp. 693. For adi scussion of what constitutes “unfair” conduct for purposes of the laws
prohibiting unfair trade practices, see People v. National Research Co. (1962) 201 Cal.App.2d 765 [20 Cal.Rptr. 516].

90. 15 USC§ 1692¢(9).
91. 15 USC§ 1692¢(9).

92. Civil Code 88 1788.13(b),(c), 1783.16. For an example of the application of thisrule, see Clomon v. Jackson (C.A.2
Conn. 1993) 988 F.2d 1314.

93. Civil Code § 1788.16.

94. 15 USC 8§ 1692e(13), Civil Cade § 1788.16. The FTC has construed the FTC Ad to prohibit simulation of legal process.
See Fair Dent Colledion, 4" ed. (National Consumer Law Center 2000), § 8.3.12.

95. 15 USC§ 1692j(a). The FTC has corstrued the FTC Act to prohibit this pradice. See Fair Debt Cdlection, 4" ed.
(National Consumer Law Center 2000), § 8.3.8.

96. See Nielsen v. Dickerson (7th Cir. 2002) 307 F.3d 623, 634-639.
97. 15 USC § 1692a(6).
98. 15 USC§ 1692¢(1).
99. 15 USC§ 1692¢(3).
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